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TO JHE 

THIRD LONDON EDITION, 

IVaerc toe induvaenco of tnc fuivMC nod 
4ia/nctionedy Su its ahhrooation, any tUcrar^ 
p/noduictiony it oe^comcs tnc diitu of tnc %^utaor, 
Tt^nem a/notncr Odition id offered to tne Ti^or-tdy to 
Tender it if hoddiute od correct od tne dOiUeci 
Tvivv avton}-. KJne fotvOTuima w^or^ can on^f 
deriue itd vnuce from accuracy in cottectinay 
und from incLodtry in comhiiina tne nv-no^ of 
tne ^a/ied nvAion conrvp/rUe tne JbarV' of 43t^t 
5^ttU^^ ^nid in tne firedent Q^dition tne 
^t^ytatnor nod encueavored to att<Un. ^Jne decid- 
jiond are SrouaM donun to tne hred&rvt fieriody 
und emv^died into tns JVorn^y nv^nere iney CLp^p^y* 
^ne Q/rr^ord in tne for^mer C^dltiond are Qorrect- 
^dy n/nere tne K^^^Mtnor^d ouderoMit^ony or tne com." 
imu/nlcation of otnerd y hointed tnem ouif. 

CHANCERY LANE, 
PfiB. 14, 1798. 
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SECOND LONDON EDITION: 
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HEN the ProfessiDn have long been m possessitm of 
a Work of established Reputation^ sanctioned with the 
Bame of an Author high in situatioiiy and stHl vMte eminoie 
lor talents and great legal information, some aoooiuitmajr 
peihaps be deemed necessary of the motives whith have 
induced me to obtrude on their attention tiie following Publi<«^ 
cation. In detailing these motives^ it is impossible to avoid 
observation on what appear^ fcTiHl^tO'Be^ the defects of that 
work« Nothing but an attempt te correct these defects^ 
. and tosid>mit,to the World another Publication, aiming at 
least at improvement, can justify this claim to pulblic atten-^ 
tion. In pointing out, however, those defects, it is very 
far from my intention to depreciate the labours of the learned 
Author who has preceded me. I can separate a very highr 
personal respect, from that which I bestow on a work given to 
the World, though sanctioned with his name : I can, in com- 
mon 
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xnon with the rest of my profession, do the ample justice of 
unlimited admiration to the great discriminating powers of that 
learned Judge, and to that great extent of legal accuracy and 
learning which marks his opinion on every question of im- 
portance which comes before the Court, — while I look in vain 
for those marks of superior powers in the Introduction to the 
Law of Trials at JVisi Prius. 

But as talents very inferior may improve on the labours of 

« 

those .who have preceded them ; as in this country^ he. who 
has directed his studies to pursuits m any manner useful to the 
Public has never failed of his reward, I feel a confidence that 
;the following Work will be deemed an . honourable efiFort m 
profession, evidence at least of one essential requisite in a 
Lawyer, — -jprofessional attention and assiduity. 

Before the publication of the Introduction to the Law of 
Trials at Nisi Prius by Mr. Justice Buller, there was no reg- 
.ular work on that subject : it was only to be collected from 
detached Treatises on the different. Actions. By this learned 
Author were these different heads first collected and published, 
with the addition of several Manuscript Cases, highly useful to 
the Profession. And though in the Preface to the last Edition, 
the learned Author mentions his Book but as a Vcule Mecum for 
the Circuit, it was certainly used by the younger part of the 
Profession for a very different purpose : it was used by them 
as an Elementary Book on the Law of Nisi Priusj as a nec- 
essary 
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cessary Volnme of preparatory kgal information. With this 
view I first consulted it. Used, from long and early pursuits 
at the University, to method, to order, and arrangement, 
as necessary to the clear and accurate conception of any object 
of study, the glaring defect of the law of Nisi Prius in this 
respect could not fail to strike me. On subjects wherein nice 
and subtile distinctions abound, wherein discrimination forms 
a very leading feature in professional ingenuity, if the several 
cases on the same head are unarranged, are dispersed in dif-. 
ferent parts of the Volume, and not placed in a regular or 
contrasted point of view, these distinctions are easily lost. If 
considered 2i%z,VadeMecum for the circuit, or merely as aBook 
of Reference, this objection is equally strong : cases on the 
same point, to be searched for in different places, are found, 
with difficulty, and are but ill suited to the^fitciH^ of finding 
required in a Book of Reference, often necessary to be con* 
suited during the hurry of a trial. » 

This objection might alone, perhaps, justify an attempt to 
amend it ; but a closer attention pointed out another consid- 
erable defect in that work. Most of the cases, since the be- 
ginning of the Reign of George the lid. are given as of the 
term in which they were decided. These cases are found, 
with very few exceptions, in Strange, Burrow, or in those 

other excellent Reporters which the present reign has produ- 

B ced : 
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ced : and though they derived additional authority from be- 
ing recognized by the learned Judge, by his haying admit- 
ted them into a Work to which his name is prefixed, yet they 
would certainly be more useful to the Profession, who might 
have occasion to refer to them, to find them in the ReporteFs, 
where they are more at large, than in the abridged form they 
assume in the Law of JVUi Prius* 

Such were the objections to the form in which that work 
was given to the world ; but it may, perhaps, be considered 
as a more serious objection, that several very material heads 
of the Law are totally omitted. The Law of Policies of In- 
surance, a part of the law of great extent and importance, is 
not touched on at all : the Law of Bills of Exchange and of 
Bankruptcy very imperfectly : and not a Case is to be fouQd 
ki the whole Volume on the head of Toll, Fishery, Consign- 
ment, and many other heads, which I have given in the Chap- 
ters of Trespass and Case. These omissions I have attempt- 
ed to supply ; and have availed myself of the valuable Col- 
lections of Rf r. Cooke, Mr. Park, and other Gentlemen who 
have published on the different Subjects of the Heads I have 
mentioned. 

With respect to the method which I. have adopted, the 
approbation or censure which it may meet with can neither be 

obtained 
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obtained or averted by any observation I can make. A 
great and liberal profession knows its difficulties, and will 
allow for its defects. When I first gave it to the World, I 
risked its success under every disadvantage. With a name 
unknown but in the circle of that Society of which I am a 
Member, I offered it to the World as an arranged Collection 
of Cases on the most important part of the Law, that which 

■ 

is the subject of daily litigation, and in which every|individ- 
ual of society has a degree of interest. I owe to liberality a 
debt of gratitude ; its success has far exceeded its merits. 

To collect Cases under any head of the Law, without re- 
spect to principles or arrangement, is a matter of no difficul- 
ty ; but eases deciding no principle are useless : Reports 
are valuable only as furnishing these principles as authori- 
ties to direct the Profession in future. — MTRh this view, I 

was induced to attempt to extract principles from Cases 
where they were not obvious. These principles I have dis- 
tinguished by inverted commas ; by this means it is easy 
to ascertain whether my conclusions are warranted by the Ca- 
ses or not, as in such case I have always given them at length. 

References to the Reporters, merely by the page, are lia- 
ble in the printing to considerable incorrectnessa I have en- 
deavored to obviate this, by always giving the name of the 
Cc^e which is easily found by the Index to the Reporter* 

In 
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In compiling Cases so different in subject, dispersed ia 
such a variety of volumes, often obscure and complicated, I 
am sensible that error is scarcely avoidable. As this Work 
was originally undertaken only with a view to my own im- 
provement, as part of my professional studies ; as it was not 
written with a view to profit, or pressed into light by the ur- 
gency of a book-seller, I have endeavored to render it as cor- 
rect as time and care could make it : the Cases are fully com* 
piled, nor am I aware that one is omitted from the modern 
Reporters, or which is to be found in the Introduction to the 
Law of JVisi Prius. In that work, little attention has been 
paid to the embodying, in the subsequent editions, the Cases 
decided down to the periods in which the several editions of 
it have appeared. In giving these decisions, I conceive much 
of the utility of a Publication of this sort depends ; and to 
that I have directed my greatest attention. 

With respect to the Manuscript Cases contained in this 

Edition, as they can derive no authority from n^ name, I 

think it therefore incumbent on me to inform the Profession of 

the source from whence I derived them : Great part of them 

were contained in a notebook which was lent to me by a ve- 

ry respectable member of the profession, as having formerly 

belonged to a learned Judge, who, before his promotion to 

the 
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the Bench, was eminent as a Special Pleader, and transcribed 
by his pupils for their own use, by his permission. 

In all the other Cases which have occurred within the pe- 
riod of the last five years, and in which I have given the sev- 
eral points ruled at Nisi PritiSj I have either myself been of 
Counsel, or I have taken the note in Court : for their accura- 
cy I therefore can answer. 

To compile a work containing a full collection of the de- 
cided Cases on the several branches of the Law, as it occurs on 
trials at Nisi Prius, must be of considerable use and import* 
ance, particularly on circuit. This Collection I have labor- 
ed to render as complete as possible ; the liberality of the 
Profession will, in the difficulty of the undertaking, find 
much excuse for fault, and suffer it to atone for its defects. 



Gray's Inn, 
March 22, 1793. 
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CTIONS as tried at Am Prius are the diiSerent modes 
of redress which the law has given for injuries ; by which the 
party recovers damages proportioned to the injuries he has 
sifstained by the verdict of a Jury« 

These damages arise either from the breach of any contract 
which the parties have enterA into, or from the commission 
of some positive injury or wj'ong unconnected with any con- 
tract or agreement whatever. 

Actions at J^isi Prius are therefore reducible to the two 

« 

heads of actions founded on Contracts, or on Torts or 
Wrongs. 

Actions founded on contracts are either on simple contracts j 
as verbal agreements, notes or contracts unsealed; or aa spec- 
ial contracts^ as deeds, instruments under seal, recognizan- 
ces, or judgments. 

These form the actions of, 1st, Assumpsit: 2dly, Debt: 
3dly, Covenant. — The first on simple, the two latter on spec- 
ial contracts. 

Actions founded on torts or wrongs constitute what are 
termed actions of Trespass. 

Trespass is either v% et armis^ or on the case ; that is, where 

the- 
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the trespass is immediatehf injurious^ and accompanied with 
some degree of force, or violence, or where it is uoaccompa- 
nied with force, and in its consequences anlt/ injurious. 

Both species of actions may be divided into actions of Tres- 
pass as they respect, 1st, The Person : 2dly, Personal Prop- 
erty : Sdly, Real Property, or Chattels Real. 

9S vi et armis therefo^ is divisible into the actions 
of, 1st, Assault and Battery : 2dly, False Imprisonment : Sdly 
Adultery — or Trespass considered wkh reference to ^c per- 
son : 4thly, Replevin : Sthly, Trespass^ properly so called-^or 
Trespass with respect to personal property : and 6thly > Eject- 
ment — or Trespass with reference to real property. 

« 

Trespass on the Case is in like manner divisible into, 1st, 
Slander : Sdly, Malicious Prosecution — or ca3e consi^red 
with reference to the person : Sdly Trover-^^or case consid- 
ered with reference to personal property : 4thly, Trespass 
on the Case, properly so called, which takes in injuries to 
real property. 

Of each of these I shall treat in their Order* 
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'9;8J V. Moor 


s 


Black V. Peele 


4T 


B^iwiet V. Talbois 


T. Glover 


6J( 


ficrrington t. Packhurst 


4SU 

44?"; 


T. Smith 


lel 


Bedfonlv.DenbUn 


Blake T.-Laoyon 


ett 


BjardT. Beard 
Beaver T. Hides 


479 


BUckbttKt V. Coital 


«s 


49f 




lar 
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Blatcherv. Kemp 
Blunt V. Miller 
Bland's case 
Bhdnfield v. March 
Blaich V. Archer 
Blisset y. Hart 
Bloss y. Cutting 
Bloxam y. Pell 
Borough y. Skinner 

Boyey y. Castlemain 
Bower y. Bramptoii 
Borough y. Perkins 
Bond y. Nutt i 
Boyiield y. Brown 
Bourkermier y. Darnell 

Bourne y. Mflson 
Bolton V. Prentice 
Borthwick y. Ctlrruthers 
B^oth y. Hodgsons 
Beldero y. Andrews 
Bond y. Isaac 
Box y. Day 
Bower y. Swadlin 
Bottomley y. Brook 
Bond y. Green 
Bonafbus y. Rybot 
Boone y. Eyre 
Boulter y. Clark 
Bonham's (Doctor) case 
Boasfield y. Lee 
Bowles y. Poor 
Bourne y. Mattaire 
Bostock y. Saunders 

Boot y. Cooper 
Boner y. Juner 
Body y. Smith 
Bond ▼. Seawell 
Bourne y. Turner 
Box y. Bamaby 
Bottomley y. Harrison 
Bolton y. Banks 
Bootham y. Lord Surry 
Boyton's case 
Bonner y. Stokely 
Bonafous v. Walker 



Bowlston y. Hardy 
Boyey's (Sir R.) case 

Boson y. Sandford 
Bossiney) case of 
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Bowman y. Nicholl 
Boyter y. Dodsworth 
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Brown y. Davis 
Brooks y. Mason 
Bright y. Purrier 
Brown y. Harraden 
Bromley y. Frazer 
Bridge y. Cage 
Browning y. Morris 
Brown y. Bullen 
Broad y. Jolly 
Bradbum y. Bradbum 
Bree y. Holbeche 
Brooks y. Lloyd' 
Brook y. Smith 
Brockwell y. Lock 
Broughtony. Harper 
Broom y. Hore 
Brett y. Marsh' 
Broughton's case 
Brown y. Holyoake 
Bridges y. Williamson 
Brett y. Cumberland 
Brigstock y. Stanyan 
Brudenell y. Roberts 
Brown y. Sejrmour 
Britton y. Cole 
Brockwell y. Lock 
Brown v. Mattair 
Broker y. Smith 
Brown y. Dunnery 
Brook y. Hustler 
Brown y. Goldsmith 
Browning y. Dunn 
Bruce y. Rawlins 
Brook y. Bishop 
Brady y. Cubitt 
Brittle y. Dad 
Brookholding y. Baldwin 
Bransby y. Kerredgc 

Broderick y. Broderick 
Brittridge's case' 
Bradley y. Messon 
Brook y. Montague 
Browning y. Newman 
Brown y. Gibbons 

Bromley y. Munday 
Brown y. Heathcote 
Bpyson y. Wylie 
Brassey y. Dawson 
Brenan y. Currint 
Brown y. Hedges 
Bracer's case 

Brocas v. Mayor of London 
Bromwick's case 
Brown y. Selwin 
Bruin y. Roe 
Brown y. Wooten 
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35 
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280 
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350 
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454 
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569 
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749. 783 
769 
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Brand 



NAMES OF THE CASES. 



Brand y. Glass 
Bro\vn v. Chapman 

■ V. Be^t 

Brace's (Lord) case 
Braithwaite's oase 
Bradley v. Windham 
Broughton v. Harper 
Brandon V. Pate 
Brown v« Leeson 
Bradley v. Clarke 
Briggs T. Sir F. Evelyn 
Bristow V. Eastman 

■ V. Towers 
Brough V. Whitmore 
Brown v. M'Kinaly 
Brock y. Copeland 
Brown v. Babington 
Brown v. Middleton 
■ V. Gilchrist 

Brucker v. Fromont 
Brydges v. Francis 
Burrows v. Jemino 
Butler V. Malissey 
Bulstrode v. Giibome 
Buller y. Harrison 
Buckler y. Collier 
Butcher y. Andrews 
Bullock y. Jackson 
Bumell V. Braund 
Budd V. Berkenhead 
Button y. DoMmham 
Bullock v. Heather. 

I y. Dommit 

Buck V. Barnard 
Buckland y. Brooke 
— »— « V. Tankard 
Buckley y. Nightingale 
Burston y. Ridley 
Buckley y. Pirk 
Burton y. Baines 
Burslem y. Fern 
Butcher y. Porter 
Burser y. Martyn 
Buxton y. Mingay 
Buckley y. Buckley 
Burfoury y. Yeomans 
Burtonshaw y. Gilbert 
Bushby y. Greenslate 
Bury's case 
Buckley v. Wood 
Burry v. Perry 
Bushy y. Watson 
Buscall y. Hogg 
Burton, ex parte 
Butcher y. Easto . 
Bvtlcr y. Cooke 
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61 
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424 
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503 
533 
S33 
549 
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564 
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Bumaby's case 
Bume's case 
Buxenden y. .Sharp 
Butterfield y. Burrows 
Bury V. Pope 
Butler y. Heathby 
Buxton y. Bateman 
Bush y. Railing 
Bull V. Steward 
Burton y. Fitzgerald 
Buckley y. Palmer 
Bulling y. Frost 
Bulman y» Birkett 
Burton y. Hinde 
Byron y. Byron 
Birchley's case 
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Caryick y. Vickery 
Camden y. Cowley • 
Carter y. Boehm 
Camden y. Anderson 
Campbell y. Jones 
Campion y.Bentley 
Campden y. Cowley 
Campbell y. Bourdieu 
Carlos y. Fancourt 
Catling y. Shoulding 
Charlter y. Barrett 
Christie y. Cowell 
Chambers y. Griffiths 
Chandler y. Grieves 
Chiyers y. Brand 
Chapman y. Gardner 
Charrington y. Milner 
Clarke v. Donoyan 
Clayton y. Adams 
Cazalet y. St. Barbe 
Campion y. Nicholas 
Cawer y. James 
Caredell y. Shaw 
Carey y. Stevenson 
Caudell y. Shaw 
Capenhurst y. Capenhurst 
Carril y. Read 
Carter y. Downish 
Cameron y. Lightfoot 
Casbum y. Ball 
Cary y. Crisp 
Capper y. Davenant 
Six Carpenter's case 
Carter y. Murcott 
Carpenter y. Adams 
Cary y. Holt 
CamcU y. Clayeriog 
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Catlton n. Grifl&n 
Ca«8on V. Dade 
Carslake v. Mapledoram 
Castlemanv. Hobbs 
Carpenter v. Ferrant 
Carter v. Fkh 
Cadogan, Lord) v« Kennett 
Caldwell v. Ball 
Canung^on, exfiarte 
Cane t. Colemaii 
Catlin V. Catlin 
Cameron v. Reynolds 
*Caley*s case 
Caiitrell v. Church 
Carter v. Pearce 
Campion v. Atkinson 
Castle V. Bainbridge 
Cameron v. Lightfoot 
Carter v. Pierce 
Cecil V. Harris 
Cheap V. Harley 
Cbadwick v. Allen 
Chinnery v. Blaekbam 
Churchill v. Wilkins 
Chippendale v. ThomlinaoBi 
Chamberlain v. Delarive 
Child V. Hardiman 
Chevely v. Bond 
ChancHer v. Vilett 
Chesterfield, Lord, r* Janseix 
Cheeman y. Nainby 
Chamberlain v. Thorp 
Chetley v. Wood 
Chamberlain v. Staunton 
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Chapman v. Lamb 
— *— — V. AUeit 
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Chambers t. Gambler 
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Charleworth's case 
Chjindler v. Lopu^ 
Cibbpr r. Sloper 
Gliu*lLe V. Shee 
— -*— - V. Godfrey 
Clayton v. Andrews 
Clark V. Adair 
CUarke v. Pigot 
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Church wardens' of St. Saviour South- 

wark V. Smith 
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Chapman v. Dalton 
Chauntflower v. Priestly 
Chadwick v. Allea 
Champion v. Atkinson 
Chartler v. Barrett 
Charrington v. Milner 
Cheap V. Culpepper 
Charlwoodv. Best 
Chamberlain v. Greenfield 
Chapman v. Thimblethorp 
V. House 
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Chambers v. Robinson 
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Clugaif V. Penaluaa . 
Clarke v. Wright 
Clerk V. Bedford 
Cleverley v. Brooke 
Clemens t« Reynold* 
Cloytoh^B case 
Clerk V. Ty«on 
Clayton t. Kinastoa 
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Clark T. Othery 
Clarke's caae 
Cknees v. Brook 
Cleary walk v« CemataUe 
Clare v. Frost « 
Clegg V. Mohneaiilt 
Clanmore v. Seatle 
Cliisold v^ Clisspld 
Clayton v. Nelson 
Clavey v. Haley 
Clarke's case 
6lay V. Willan 
Clarke v. Cogg; 
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Cooke v« Loxley 
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CoHs V. Lovell 
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Coi'bet V. Poclnilz 
Collins V- Gibbs 
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^ockT. Swiiibum 
Cole V. Hawkins 
Cot^s T. Harris 
Cotton V. Thurland 
CoocamioD v. Lethbrsdge 
Colgate V. fiatchelor 
Collins y. Blantem " 

Colbom V. Stockdale 

Coirper ▼. Loiigwofth 

Co^en Y. Abrahams 
V. Simpson 

CQtton V. Weale 

Cole V. Acorn 
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Collins V. Collins 

Comwallis ▼. Sarery 
Collins ▼. Bunning 
Cormell v. lisset 
Cotes V. Wade 
Comber v. Watton 
Cook T. Dixon 
Ctittrel V. Hook 
Coulter's case 
Corbett's case 

Coghlan V. Williamson 
Combes*s case 
Coppell V. Smith 
Cooper V. J^ollatd " 
Collings ▼. Silly 
Cole V. Shallett 
Coleman v. Sherwih 
Cookson ▼• Cook 
Collins V. ThoTOgbbd 
Colt V. Howe 
Cockcroft V. Smith 
CosgroTe v. Hill 
Cook T. Beal 
Cottrell V. Talbojr 
Coot V. Lightworth 
Covtntry v. Apsley 
Collins T. Blantern 
Colton V. Goodridge 
Qopk V. Sayer 
Corporation of Carpenters 

- Shrewsbury ▼. Hayward 
Cpjton V. Smith 
Copper T. Sherbrook 
Cooper V. Castline 
Op^kerell v. Armstrong 
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Goppin T. Coppin 
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Countess of Plymouth v. Throgmor- 
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Coleman v. Harcourt 
C(^ison V. Loder 
CoYiU V. Jeoffrey 
Compagnon v. Martyn 
Cottier v. Caillard 
Cobb V. Car 
Colt V. Nettervill 
Cowley V. Hopkins 
Collins V. Forbes 
ColkeU V. Freeman 
Cotton V. Bateman 
Coppendale t. Bridgen 
Cooper v.Chilty 
Colston V. WooIstoD 
Cooke V. Loxley 
Cowcn ¥► Simpson 
Courtney's (Sir W.) case 
Coles V. Sibsfe 
Cook V. Holgate 
Cook V. Champneys 
Corner's case 
Cbllop Y. Brandley 
Congham's case 
Coggs y. BaraiBird 
Copper V. Whethan^ 
Coriton v. Litheby 
Cook V. Watham 
Coventry's (Mayor of) case 
Cotton v. Davis 
Cooper V. Marshall 
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Corporation of Carpenters, &c. of 

Shrewsbury v. Hayward 705 

Cobden v. Kendrick 718 

Commins v. M. of Oakhampton ^2 

Cofurhman v. Halley 

Cotton V. Walter 

Crow V.Rogers 

Crawford v. Whettall 

Crusoe v. Bugby 

Cranston v. Clark 

Crookhay v. Woodward 

Crbswell v. Peachy 

Crane v. Hummerstone 

Croft V. Smallwood 

Crawley's case 

Cripps V. Bainton 

Crawley v. Stillingworth 

Croft V. Pawlett 

Cruttal V. Homer 

Craft T. Boito 

Crocker v. Dowling 
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Ciisp V. Pratt 
Croxton t. Hodges 
Crisp, ex parte 
Cixwier v. Ogleby 
Crompton v. Ward 
Crossly v. Atkwright 
Cross V. Andrews 
■ ■■ V. Gardiner 
Cragg V. Norfolk 
Cross V. Salter 
Crew V. Saunders 
Culliford V. Decardonel 
Cutting V. Darby 
Ctirtis V. Vernon 
Culley V. Spearman 
Curry v. Walter 
Cutler V. Powell 
Cuddington v. Wilkins 
Cutler V. Dixson 
Cullen*8 (Ld.) case 
Culling V. Tuffnall 
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Da Costa v. Jones 
Bawkcs V. Loid Deloraine 
Dai'trlishv. Wetherby 
Da C)sta V. Scandreut 
Durv. ci^t V. Walton 
Darby v. Boucher 
Diile V. SoUett 
Davis V. Ciiurchman 

■ i ■ V. Pepys 
Dalton V. Selly 
Davis V. Dinwoody 
Daniel v. Cartony 
Davis V. Lewis 

■ ■ V. Mason 
D'^niel v. Wilson 
Daubigny v. Duv^l 
Day V. Edwards * 598. 

Davis V. Monkhouse 
Darby v. Wilkins 
Davenant v. Bishop of Sarum 
Dare v. White 
Dawtry v. Huggins 
Dhy V. Bisbitch 
Day V. Muskett 
DayroUes v. Howard 
Dawkes v. Pitfield 
Dacre (Lord) v. Tcbbs 
Davrcll v. Glasscock 
Davis v» Pcarce 
Day v. Buller 
Davis V. Gardiner 
■ ' ■ ■ ■ T. Oakhcon 
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393 
408 
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Daw T. Svraine 
Dally V. Smith 
Dane v. Walter 
Davis's case 
Dawbridge Court case 
Dale V. Hall 
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v. Dinwoody 
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)658 
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U6 
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Davis V. Carter 
Da Costa v. Villa Heat 
Dehors v. Harriot 
Decks V. Strutt 
De Berkom v. Smith 
De Berdt v. Atkinson 
Denison v. Modigliani 
D'Eguino V. Bewick 

Dean v. Dicker 80 

De Silva v. Fuller 40- 

Delmada v. Motteux 63 

De Hahn v. Hartley 2. 68 

Decker v. Pope 96 
Deerly v. Duchess of Massareen 137 

Desborough r. Kelly 1 36 

Dean v. Crane 140 
Dean and Chapter of Windsor's case 

290 
Derisley v. Custance ib. 
Dean v. Stevenson 271 
Dewell v. Marshall 376 
De la Bastile v. Reignald 379 
Dent V. Prudence 403 
Devenish v. Martin 436 
Den ex dim, Taylor v. Lord Abing- 
don 427 
St. Devcreux v. Much Dew 482 



Decosta v. Atkyna 
Degolls V. Ward 
Devon v. Watts 
Deeze, ex parte 
Demainbray v. Metcalf 
Devoe v. Dr. Coridon 
Devenage v. Dalby 
De Moranda v. Dunkin 
Dent V. Oliver 
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Den ex dim, Goodwin v. Spray ^^* 



Den V. Fulford 
Dingwall v. Dunster 
Dixon V. Cowper 
Dickinson v. Davis 
Dixon V. James 
Dibben v. Cook * ' 
Diane v. Evans 
Dix v. Brookes 
Dixon V. Cowper 
Dike T. Polhill 
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563 
407 
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237 
263 
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Dibden ▼. Swan 
Digbf ▼. Stedman 
DicksoD ▼. Evans 
Dougal V. Bowman 
Dodd V.Dawson 
Dowdairs case 
Douse V. Earl 
Doe ex dim, Ld. Stanhope ▼. Skeggs 

276 

Doe V. Andrew 717 

Dobron v. Crew 286 

Douglass V. Hail • 316 

Doyley v. White 32t 

Downes v. Scfarimshire 320 

Dorrington v. Edwin 347 

Doulson V. Matthews 402 

Dpe ex dim. Hitchins v. Lewis 429 

Doneraile) Lord, v. Lady 789 

Doulson V. Matthews 88 

Downes v. Turner 430 

Doe ex dim, Fisher v. Proffer 434 
-Durourev. Jones 439.449.450 
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456 
458 
460 
id. 
477 



— Shore v. Porter 
-^ Crisp v« Barber 

— Bristowe v. Peg^e 
-« Bromfield v. Smith 
-— Dagget V. Snowden 

— Phillips V. Aldiidge 

— Foster V. Williams* 486. 489 
V. Roe, ex dim. Troughton 443 

— — i ex dim. Burgess v. Puryis 447 

■ Mathews v. Jackson 466 

- ■ Cheney v. Batten 463 

. Rust V. Roe 414 

■ Jesse V. Bacchus 453 

■ ■ James v. Roe ib. 
Dorrel v. Collins 449 
Doe ex dim, Simpson v. Butcher 404 

■■ Chambers v. Law 493 

' Dutchess of Hamilton t. 



Hatherly 
Dotter V. Ford 
Downhamv. Matthews 

Douglas V. 

Dobbs V. Posser 

Doe ex dim. Beyer v. Roe 

■ Lucas V. Fulford 



Doe ▼. Alston 
DodwMth V. Anderson 
Doev. Andrews 
Dormer v. Fortescue 
Doe V. Perkins 
Downes v. Moondan 
Doe V. Smith 

fx dim. Davidson v. Barnard 436 
Lancashire ▼. Lancashire 480 
P 



ib. 
515 
528 
442 
419 
492 

ib. 
493 
551 
717 
709 
730 
766 
473 



— - ex dim, Rigge v. Bell p. 461 
-— — — Pulteny v: Lady Cavan 

466 
-— — - Parry v. Hazel 189. 46 1 
— — V. Davies 422 

-«— V. Bayliss 442 

-X dim. Bowrman v. Syboum 458 

752 
V. Davies 
— ^jr dim. Stutsbury v. Smith 
Doe ex dim. Martin v. Wells 
■ Hodesdon v. Staple 

Winchlcy v. Pie 



495 

476 
465 
458 
489 
.177 



V. Barnard 

ex dim. Foster v. Wandlass-4fdO 



Duroure v. Jones 
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Jones y. Concanen 373 

Joee y. Mills 406 
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Knipe v. Palmer 
Knightly v. Dynch 
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Longham v. King 
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Lowden v. Goodrick 
Logan T. Holditch 
Lowe V- Joliffe 
Lowfield V. Bancroft 
Long V. Hebh 
Lock V. Norbom 
London (City of) v. Clark 
Lowfield V. Stonebam* 
Lovett V. Hobbs 
Lucas V. Haynes- 
Lumley v. Palmer 
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Lnxton v. Robinson 
Lncy V. Livington 
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Lynn V. Moody 
*— V. Bruce 



Lynor V. Bruce 



454 

584 

471.473 

323s 

^35.4l5r 

590 

473. 716 

514. 537 

578 

736 

737 

782 

621 

31- 

41 

95 

133 

395 

354 

543 

54& 

«9e 

19 

358: 

381. 400 

Ut 



M 



Macandrew ▼. Bell 
Macquillinv. Cox 
Mftckenne ▼. Banks 
Macmasters ▼• Shoolbred 
Alaestera ▼. Al^rahtms* 



776 

806. 763 

778 

86^ 

780 

Mann 



19A,M£S OF THE CASES. 



^ 



I 



)^ten V. Shepherd fisg6^S62 

Mason v. Skurnqr 79 
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Martyn v. Hind t6 

Martin v. Blythmaa 92 
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Martin v. Crump 1 IB 

Martindale r. Fisher 1 32 

Marryott v. Lyster 134 

Matthews y. Spicer 135 
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Manby v. Scott 1*33 

Markett v. Johnsoa 144 

M^y ▼. King 16? 

Marshall v. Gibbs id. 

Mason r. Wilkias 1^4 
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Mtfxwell y. Kin^; 60S 
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Metcalf y. Burrows '158 
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M^mot y. Bates 359 
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Meriton^s case 287 
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Melwich'V. Luter 440 

Merrel y. Smith 445 

Metcalf y. Markhani 5 17 

Mear, ex parte 551 

Meggot y. Mills 564 
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Mead y. Hammond 585 

Metcalf y. Hodson • 603 
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Meares v. Ansell 78 1 
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Medina v. Stoughton 632 
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Morayiay* Leyi 96 
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Morris y. Rees 208 
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Morse y. Slue 6^0 

More y. Morgue 634 
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Mpore y. Wilson 65 1 

Moor y. Hastings 674 

Morris y. Branson 643 

Montgomery y. Clark 750 

Moody y. Thurston 76tr 
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Morse y. Roach 762 

Mustard y. Hopper 169 

Murray y. Hai^ding 178 

■ ■ y. Wilson 1 97 

Muscott y. Ballatt 292 

Musgraye y. Sir J. Shelly 456 

Murray^ ex fiarte 571 

Mulgraye y. Ogden 599 
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Nesbit T. Lushingtcm 


page 84 


Oland's case 


page 385 


Newdigate v. Davey 
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Paget V, Perchai^d 
Parker v. Norton 
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Pctree v. Duke 
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Ttlly V. Royal Exchange Comp. fT 

Petrie y. Haunay 89 

Pether v, Shelton 160 

Peel V. Lord Carlisle IS 1 

Peale v. Watson 195 

Perrott v. Austin 199 

Perrin v. Roberts 2^ 

Perrott's (Sijr Jbhiv) case 233 
Perry v. Edwards ^74. 276. 325/ 

Penn v. Glover 28*6 

Peacock v. Harris 204 

Petrce v. Duke 550 

Pearce v. Bacon $64 

PcriLins V. Proctor 398 

Perry v. Bowers 43 1 

Peters v. Mills 440 

Peytoe*s case 454 

Pennant's case 465 

P^ate V. Ongley 468 

Pendock v. Mackender 473 

St. Peter's Old Swinford 482 

Pendrell v. Pendrell id. 

Percock v. Reynell 506 

Pees V. Mayor of Leeds 673 



Perkins ▼. Smith fiage 5^0. 5«9 

Perry v. Jackson \4S 

Pettit v. Addington 335 

Pearson v. Henry 254 

Pease v. Naylor 255 

Phillips V. Roach 3 

•-— «— — V. Fielding 1 33 

'■■'■■ V. Hunter 57S 

Philpot V. Corden 1 if 8 

Phillips V. Shcaiff of Essex SSS 

PhiUybrown v. Ryland 650 

Picard v. Brown 250 

Pinkerton v. Marshall 121 

Pinckney v. Collins 5i6. 

Pierson v. Dunfaip 42 

Pinckney v. Hall 44 

PiUans t. Vanmienbp 45 

Pitman v. Maddox 151 

Pitcher v. Redshaw 144 

Pinchon's case ITZ 

Pitcher v. Toovey 201. 293 

Pinnell's case 230 

Pitt V. Russell 220 

Pigot's case 224. 250 

Pierpont v. Thimbk^^ 278 

Pindlebury v. £lmott 518 

Pkkersgill v. Palmer 338 

Piltarfe v. Darby 2 12 

Pine V, Lady Leicester 237 

Pilkington r. Hastings 357 

Pill y. Towers ^65 

Pinager v. Gale 41 1 

Pinckney V. Collins 516 

Pitton V. Watter 765 

Pitt V. Yaldett 617 

Pitts V. Gaince 650 

Plantamour v. Staples ^7 

Plank V. Anderson «M. 609 

Pianche V. Fletcher 73. 74. 77 

Plumb V. Carter 5* 

Phimmer v. Marchant 248 
Plymouth (Coamess of) v. Throg- 

morton 263 

Playtcr's case 406 

Pollard V. Scott 765 

Porter v. Shephcfyi 279 

Powell V. Blacket 772 

. V. Jones 41 

Fowley v. Walker 279 

Powell V. Wells 99 

Pole V. Johnson 10 

Pordsge v. Cole <B 

Pope V. St. Legcr ^ 19 

22 
24 

Pottex 



Potter V. Pierson 
PoppIcwtU V, Wilsoa 



NAMES OF THE CASES* 



hotter v.Tabb 
?oulter y. Cornwall 
Powell V. Monier 
Fochm V. Pawlm 
Pool V. Chamock 
Powell v. Pkrcci 
Pollard Y. Scolj 
Powers V, Coote 
Polyblank v. Hawklim 
Porter v. Harris 
Pool V. Duncomb 
Powell V. KilUck 
Pope V. Skinner 
Porter v. Gray 
Powell V. Plunkett 
Poulterer's case 
Pope y 4^ Foster 
Port v^ f wton 
Power V. Wells 
Pool's case 
Powell V. Hord 
Poftlethwayte v. Parks 
Pc^plett V. James 
Preston v. Morceau 
Price V. Neale 
Pray v. Edie 
Pratt V. Taylor 
Price V. Lord Torringtcm 
Price V. Price 
Preston v. Christmas- 
Prince's case 
Prettyman v. Thomas 
Price T, Fletcher 
Proctor V, Newton 
Prowse v. Pattison 
Presgrave v. Saunders 
Pcing y. Henley 
Prideaia y. Warren 
Priest y. Wood 
Pratt V. Rutledge 
Primer y. Philips 
Pride y. Lord Bath 
Proby y» Marquis of Dorchester 490 
Prideaux y. Morris 647 

Priddle's case 724 

Prudom y- Phillips 759 

Pritchard y. Symonds 772 

Prosser ¥. Phillipt 778 

Pughy. Robinson 136 

Pultney y. Holmes 202 

Puler y. Carter 283 

Pure tx dim. Withers y. Sturdy 430 
PiiUen y. Purheck 143 

P«cklbrd y. Maxwell 53 



fioge 4g 
97 
43 

114 
196 
1-56 
175 
256 
303 
310 
358 
359 
360 
375 
518- 
530 
533 
550 
577 
$94 
454. 616 
645 
710 
20 

39 

65 

127 

145 

192 

231 

256 

278 

299 

302 

348 

353 

3^3 

370 

428 

377 

410 

486 



Quantock y. Englapd 

R 

Rawlinson y. Stone 
Ratcliff y. Shoolbred 
Radcliff y. Dayley 
Ravee y» Farmer 
Rftstall y. Strattan 
Ramsden y. Ambrose 
Rann y. Green 
Ramsden y. Jacksoi^ 
RatclifTs case 
Rafael y. Verelst 
Raley y» Robinsoa 
Raikes y. Poreau 
Radford y. Bloodworth 
Ray y. Larkins 
Rastall y. Stratton 
Radford y. Macintosh 
Rackham y. Jessop 
Rayenscroft y. Eyles 
Ramsey y. Maxwell 
Randle y. Webb 
Rees y. Abbot 
Reed v. Nash 
Renew y. Acton 
Read y. Jewson 

\ ■■ y. Brockmaft 
Reynolds y. Buckle 
Read'^ case 
Rea y. Burnett 
Read y. Hawke 
Rees y. Morgan 
Redshaw y. Brook 
Reyndl y. ChamperQ<» 
Reeyes y. Butler 
Reading y* Royston 
Read y. Allen 
Reeye y. Holgate 
Reynolds y. Kennedy 

■ ■■ ■ > ■ y. Clark 
Reading y. Edwin 
Read y. Passer 
Redridge y.- Palmer 
Reynolds y. Edwards 
Rex V. Bristow 
I ■ Castleton 
" I Cole 

Eden 

— ^-— Clayton-le-mors 

■ ■ ■■ Rayenstone 

-— ^^ Gilham 

■ ■' I . Harrison 



Jmfpt5^% 



39^ 136 

7a 

8S 

167 

214 

12S 

135 

354 

30X 

333 

409 
55^ 
557 
564 
744 
784 
5f6^ 
306 
161 
317 
61 
101 
14^ 
800 
S07. 291^. 
23S 
2M 
. 304 
35gt 

377 
395 
413 

423 

433 
44a 

503 
52^ 

598r 

6ia 

343. 76^ 
424 
425 
667 
77% 
7€i 

711.744 

76a 

ib. 

736 

740 

Rex 
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^■■^ 



R^xf. Holt • fii^e 52r.7r6 

Ld. Abingdon 509 

J-. Middlezoy 773 

^— i— Sparkes 79 1 

;— ^ Harrison 739 

Warden of the Fleet 320 

. Kandal and Roe 335 

Loggen 535 

■ Lewis 348 
— — -^ Monkhouse 373 
Harrison 393 

I ■ Preston 481 

■ Abberton 483 
Inhabitants of Bedel 485 

. Reading «'*• 

Rook «*• 

Benfield ct ai. 505 . 5 10 

Baillie 506 

• Topham 507 

Hill 508. 522 

Hart 509 

Hall 522 

Home 508. 515 

Curl 508 

Woolston »**• 

Bedford ^^ 

Watson «*• 

Miles 509 

Bickerton *'*• 

Bate and Haswell «A. 

Fitter et al. «*• 

Payne 5 10 

Almon '^• 

Middleton »*. 

Alderston 514 

Drake 516 

■■ Barry 521 

— . Mann **• 

— - Baggs 664 

■ Edyvean et aL i^* 

Bishop of Ely 665 . 7 

— — - Bishop of London 665. 6 
Field 686 

■ Commissioners of Land Tax 
for St. George ^*- 
— — • March '*• 
Gov. Sec. Bank of England ib. 

Street 667 

Mayor of Colchester «*. 

— Bishop of Chester «*• 



««irt 



■ Guardians of the Poor of Can- 
terbury ^- 
— .^ Benchers of Grey's Inn ib. 

■ Bishop of LincoUi **• 

Dp. Hay 668 

■' Parsons 536 

■ Crump et al. 574 



Rex V. Fowler 
■ Myers 
Adderly 



.. Jones 

^ White 

-Ford 

.Fell 

.Hudson 

-Else 

- Arkwright 



fmf^e 574 

376. 605 

617 

£6. 
638 
656 
659 
640 
649 

id. 



Proprietors of the Birming- 



ham Canal 

■I ■■■! Fisher 
■ ■■^. Jotham 

Vintners* Company 



16. 
669 

ib, 
670 

ib. 
671 



« St. Ives 

- Mayor of London 
-Mayor of Axbridge 671. 6gl 

- Dr. Bland «*• 

- Wigan ^• 

- Haslemere «*• 

- West Looe «*• 
Churchwardens of Clerken- 

672 

lb. 

672.677 

672 



well 

.— Banks 

— Mayor of Defby 
1^— Mayor of Rippon 
Mayor of Abingdon 



673 

lb. 

ib. 

ib. 
674 

ib. 

ib. 



- Mayor of Hertford 

- Mayor of Norwich 

- Mayor of Tregony 
« Wigan 
.Ward 

- Wildman 

- Mayor, &c. of Nottingham 

674. 68T 

- Dr. Bettisworth 675 

- Churchwardens of Weobly e^. 

- Mayor of Kingston ib. 

- Borough of Christchurch 675 

- Midhurst ?*• 
-Ld.Montagfue ^-> 

Mayor of Dover ib. 

. Richardson 676. 679 

.MayorofLyme Regis 679. 68^ 

-Corporation of Doncaster 680. 

'^ 682 

WilUs 677 

Mayor of Liverpool 677.680 
Chancellor of Cambridge 680 

681 
-Church wardensofThaTncs678 
Mayor of Oxford 678.684 
Mayor of Leicester ^^'^ 

Wells 

Mayor of Carlisle 
Ponsonby 



679 

ib. 

679. 700 

Res: 
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Uex V. Miles page 700 

Mayor of Newcastle 6 80. ib . 

Coi*poration of Carlisle 680 

Mayor of Rippon 6 1 1 

.— Mayor, 8cc. of Wilton « ib, 

^ — Bailififs of Morpeth 683 

Churchwardens of Tauutonid. 

. Mayor ot Cambridge 684 

Mayor of Coventry. ib. 

Bailiffs, &c. of Maiden ib, 

.... Bailiffs, &c. of Ipswich 6b 5 

Lyme Regis ib, 

— Bailiffs of Bridgnorth ib. 
Churchwardens of Salop 686 

.688 

689. 69? 

689. 691 

ib. 

ib. 

689. 696 

690 

691 

ib, 

692 

ib. 

ib. 

693 

ib. 

694 

ib. 

ib. 



Carter 
, Munday 
Grimes 
, Rees 
. New sham 
. Smart 
Pasmore 
Larwood 
Phillips 
May 
Little 
Foxcroft 
Maiden 
Ellis 
Cutbush 
Head 
Spencer 
Corporation of Surgeons 695 



- Dawes 

- Goodwin 

- Palman 

- Trelawny 

- Reeke 

- Collingwood 

- Carmarthen 
••Brown 

* Heaven 

- Stacey 

« Sheening 
-Bond 
'* Mortlock 
-« Meen 

- Symonds 
■^ Smith 

- Harvey 

- Williams 
-Newling 
** Leigh 
-Latham 

- Blagden 

- Williams 
-Tilly 



696 

ib. 

ib. 
696 
69r 

ib. 

ib. 
698 

ib. 

698. 69^ 

ib. 
ib. 
ib.. 

699. 700 
- ib» 

ib. 

ib, 

ib. 

ib. 
701 

ib. 

ib. 
702 
703 



Rex V. Prosser 

- — ; Fletcher 

■■ > ■ ■ Whiting 

Nunez 

Ellis 

— Macartney 

■ Morse 

• * 

—7— Dylone 



Phipps and Archer 

Fox 

Bray 

Dixon 

Cliviger 

Mary Mead 

Ford 

Travers 

Wych 

Green 

Gardiner 

Turner 

E. Edwards 

Pemberton 

Hall 

Bryan 

Penn 



fiage TOT 
70^ 
71,0 
71> 

ib' 

ib. 
712 
713 

ib. 
TlJk 
715 
718 
720 

ib. 
724 
725 
728 

ib. 

ib. 
729 

ib. 
734 

ib. 
735 

■ Churchward, of Croyd. 663 
— - Davies 712 

■ Doran 78^ 
— : Holt 53a 

■ Mein 701 

' Miller 693 

Reason v. Ewbank 710 

Rhode's case T05 

Richv.Coe III 

— — - — V. Topping 708 

Ricev. Shute 118 
Ringstead v. Ly. Lanesborough 125 

R ichards v. Carvamel 1 3 1 

Rigg V. Wilmer 137" 

Riehards v. Brown 178. 190 

Ridout v. Brough 242 

Richardson v. Dow:ell 26S 

Rich (Lord) v. Lady. Rich 285 

Richards v. Turner 324^ 

■ ■ . v. Comforth 357 
' ■ v. Acton 705 
Richardson v. Squibb 361 
Riley v. Parkhurst 41* 
Rich ex dim. Lord Cullen v. John-' 

son 432- 

Right ex dim. Flower v. Darby 46 1 

■ Gator V. Price 47 1 
Richardson v. Bradshaw 547 
Rich v. Lord Mayor of London 686 
Richardson v. Atkin&on 580 
Rivera y. Godskirt 589 

Ridge w»y'« 
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Ridgeway *s case 6 1 1 

Kidney v. Selby 629 

Rippon V. Bowles 637 

Riggv. Clark 651 

Rich V. Topping 1 76 

Richards v. Barton 1 1 

Roberts v. Teasdale 553 

Robinson v. Drybrough 777 

Rondeau v. Wyatt 1 5 

Rorke v. Dayrell 575 

Rotch Y. Edie 84 
Roc ex dim, Beebe v. Parker 764 

Rouse V. Redwood 784 

Robson V. Eaton 3 

Roberts v. Peake 23 

Rogers V. Stephens 5 1 

Ross V. Thwaite 78 

Robertson v. Ewer 8 1 



Thorn v. Lloyd 
Giliman v. Heyhoe 



Robs v. Hunter 
Robinson v. Bland 
Roberts v. Manton 
Roebuck v. Hamerton 
Rogers v. Reeves 
*— — V. Cooke 
Rothery v. Currie 
Rook wood's case. 
Ross V. Noel 
Robinson v. Greinold 
Roades v. Barnes 
Rochtschilt V. Leibman 
Robson y. Calze 
Robinson v. Cox 
Rooke V. Wilmot 
Rock V. Leighton 
Robinson v. Aunts 
Roe V. Harrison 
Rosewell's case 
Rolfe V. Paterson 
Rogers v. Payne 
Rodney v. Strode 
Roberts V. Andrews 
V. Hamage 



Rowleston v. Alman* 
Rogers v. Garter 
Rous V. Hassard 
Rodney v. Strode 
Roopv. Scritch 
Roberts v. Maston 
Roe V. Nightingale 
— V. Popham 

ex dim. Wranghamv. Her- 

sey 444 

■ Lee V. Ellis id, 
Ellerbrook v. Clark^ 785 

■ Lake v. Doc 453 
■*■ Bree v. Lees 460 

■ -■ ■ Croxnpton v, MinshuU 463 



83. 84 
90 

344 

64 
190 
r38 
101 
106 
123 
124. 125 
147 
149 
164 
202 
203 
254 
270 
276 
273 
280 
307 
321 
318 
210 
365 
390 
491 
321 
424 
789 
433 
787 



Rorke v. Dayrell 
Rooke V. Montague 
Robins v. Robins 
Rogers v. Isscomb 
Rolleston v. Hifobert 
Rose V. Breen 
Rorke v. Dayi*e11 
Robins v. Crutchley 
Ross y. Johnson 
Robinson v. Walter 
Rookesby's case 
Rowning v. Goodchild 
Rosewell v. Vaughan 

'■ y. Prior 
Robins y. Seward 
Rowe y; Hasland 
Russel y. LongstafTe 
Rushton y. Aspinall 
Rudde y. Price 
Russel y. Gullwell 
' V. Lee 



46r 

ib. 
332 
517 
532 
535 
542 
555 
575 
759 
580 
584 
590 
623 
633 
637 
728 
785 
34 
35 
205 
286 
r64 
15 
55 



Rucker y. Cammyer 
Russel y. Hankey 

Rutland's (countess), case 327. 333 

Rudge V. Birch 222 

Rudd's (Mrs.) case 720 

Rust y. Cowper 560 

Rush y. Baker 57Sr 
Eliz. Countess of Rutland y. Isab. 

Countess of Rutland 519. 578 

Russel y . Palmer 6 1 7 
Rushworth y. Countess of Pembroke 

756 

Russel y. Boheme 733 

Ryall y. Rolle 566 

Rydingy. Edwin 383 

Rybot y . Peckham 61 5 

Saunderson y. Judge 36 

■■■ y. Bignall 8 

SaviJl y. Savin 16 
Saddlers' Company y. B^cock 66 

Salvador y. Hopkins 75* 

Sadleir y. Evans 109 

Salloucd y. Johnson 84. 145 

Savage's case 166 

Sapsford v. Fletcher 48. 374 

Sadgrove v. Kirby 641" 

Sake V. Field 539 

Savignac v. Roome 600. 653' 

Sayer v. Glean 177 

Samuel v. Evans 191. 192 

Saxby v. Rirkus 23T* 

Savage v. Field 245 

Saroon's case S281 

Samuel 
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"Samwn V. Payne fiage 95. 334 

Say & Seal's (Lord) case 717. 733 

"Sawyer v. Mercer 252 

Saunderson v. Nic)ioIl 360 

"Say re v. Lord Rochford 335 

'Sands et al. v. Ledger 2 1 2 

Saunders v. Darling 348 

Saunderson v. fiaker 392 

Sacheverell v. Sacheverell 408 

Savage V.Dent 441 

Savill's case 446 

Savage v. Robery 501 

Saunders V. Edwards 519 
Savill V. Roberts 525. S28. 536 

Salamons v. Nissen 545 

Saunderson v. Rowles 548 

Sandys's (Sir Edward) case 627 

Salter v. Cobbold 243 

Scot V.Nelson 95 

Scryven v. Dyther 190 

Scholes V. Hargraves -659 

Scot v. Shepherd 313 
Scilly V. Dally ^55. 855 

Scot V. Shearman 396 

V. Salmon 571 

Peacock 612 

Scarborough) case ^df the Gorpora- 

fion of -66* 

Seward v. Baker 7 

Seaman v. Fonnerean "71 

Sexton V. Miles 132 

Severn v. Clark 268 

Seaman v. Browning ^27 5 

Scale V. Ld. Barrington 227 

Serjeant v. Read 370 

Seymour v. Lord Courtney 388 

Semayne's Case 393 

Sercole v. Hanson €09 

Seibly v. Dally *69 

Shove V. Webb 2 
Shelley's case ^ 142. 253 

Shepherd v. Lewis 147 

v. Charts 170 

V. Shorthose 218 

Shipman v. Thomas 340 

Shute V. Homsey 212 

Sherwood v. Adderley 248 

Shakespeare v. Peppin 641 

"Shirley V. Newman 462 

Shopwick V. Blancbard 580 

Shove V. Pincke 480 

Sheers v. Bniokes 4 1 6 

Shew v. Thompson 197 

Sharpley v. Harrel 178 

Shuttleworth v. Pilkington 191 

Shubrick v. SaUnon 369 



fiage 300 
313 
334 
370 
-424 
455 
'470 
493 
533 
609 



Sherwood v. Noon 
Short V. Lovejoy 
Shergold v. HoUoway 
Shaw V. Taylor 
Sheldon v. Ludgate 
Shepherd's case 
Shires v. Glasscock 
Short V. King 
Shank} ex fiarte 
Shirley v. Wright 
Sheriffs of Norwich v.'Bradshaw 613 
Shields T. Blackburn 
Shenk v. Payne 
Sherwin v. Clarges 
Simon v. Motivos 
Silman v. King 
Simms v. Westcott 
Siddons v. Stratford 
Silk V. Osborne ^ 
Simpson v. Hill 
Sintzenick v. Lucas 
Simmonds v. Middleton 
Sinclair v. Fraser 
^mpson V. Tresler 
Simons v. Alexander 
Simpson v. Harcourt 
— V. Robertson 
Sipporah v. Basset 
Skinner v. Rebow 
Skipwright v. Green 
Skipwick V. Blanchard 
Skidmore v. Winston 
Skinner v. Gunton 
■ ■ ■ V. Upshaw 

' V. Ld. Bellamont 
Slade's case 
Slingsby's case 
Slater v. Baker etal. 
" V. Swan 
Slader v. Demattos 
Smallwood v, Vernon 
Smallpiece v. Beckingham 
Smales v. Dale 
Smartle v. Williams 
Smith V. Bromley 
— V. Boehm 

V. Chester 

V. Abbot 

V. Nissen 

V. Scar 

v. Barrow 

V. Hill 

• 

V. Shelbum 
V. Bower 
V. Linsey 
y. Harmtta 



619 

711 

736 

15 

131 

169 

97 

122. 156 

32S 

737 

211 

197 

^50 

^07 

386 

163 

417 

146 

279 

580 

219 

525. 530 

584 

786 

1. 173 

285 

601 

652 

558 

33 

335 

434 

436 

5 

23. 29 

35 

42 

43 

44 

118 

ISO 

181 

151 

203 

252 

Smith 
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Smith Y. Davis 
V. Sharp 
V. Boucher 
V. Hillier 
T. Sibson 
V. Alison 
V. Blackburn 
y. Shepherd 
V. Kemp 
V. Miller 
V. Crabb 



page 260 

308 
329. 336 
338 
332 
344 
704 
367 
289 
393 
443 



ex dim. Baker v. Cole et al. 

446 
ex dim, Taylor v. Mann 453 
V. Codron 468 

V. Evans 470 

V. Blackham . , 489 

ex dim. Ginger v. Bamard- 



iston g 

— V. Hickson 

— V. Reynolds 

— ex parte 
— . V. Jameson 
-— . V. Kendal 
~ V. Clarke 

— V. Payae 

— V. Field 
«— V. Smith 
-— . V. Goodier 
■— V. Vale. 

— V. Pelah 



Smallcomb v. Buckingham 
Smith's (Sir Hugh) case 

■ ■ 'a case 
Snelling v. Brigga 
Snowden v. Thomas 
Snelling's case 
Snelling v. Stagg 
Snow v. Franklin 

■ ■■ ■ V. Phillips 
Snag V. Gee 
Snelgar v. Shelley 
Snow V. Cutler 

South Sea Company v. Duncomb 86 
Sowley V. Jones 
Southerton v. Whitlock 
Southern v. Howe 
Some V. Barwlsh 
t^olomon V. Gordon 

■ * '■ V. Dawes 



493 
538 
395 
531 
117 

24 
27, 33 
557 
539 
577 
753 
758 
602 
614 

i6. 
668 

36 
170 
253 
307 
308 
458 
498 
529 
764 



South V, Jones 
Sproat V. Matthews 
Sparrow v. Carruthers 
Speake v. Richards 
Spencer v. Durant 



5 case 



163 
ib. 
632 
638 
397 
590 
65 1 
41 
126 
203 
247 
389. 293 



83. 

196. 



Spark V. Spark 
Sparkc's cai^e 
Spooner v. Day 
Sparin v. Drax 
Stratton v. Rastall 
Stockhold V. Collingtoh 
Stevens v. Costor 
Stamma v. Brown 
Stevenson v. Snow 
Stokes V. Lewis 
Stackpoole v. Earle 
Stotesbury v. Smith 
Stephens v. Squire 
Staplefield v. Yewd 
Stephenson v. Mortimer 
■ V, Hardy 

Stmtviile V. ■ 



Stanger v. Searle 
Staples V. Oki»es 
Steward v. Rickman 
Stone V. Cartwriglit 
Stedman v. Gooch 
Steer^ v. Lashleigh 
Stead V. Heaton 
Stewart v. Rickman 
Stonehouse v. Elliott 
Stafford v. Forcer 
Strithorst v. Grsme 
Story V. Atkyns 
Stone V. Withypoole 
Stead V. Lateward 

■ V. Heaton 
Stainton v. Beadle 
Studley v. Sturt 
Stewart v. Smith 
Stonehouse v. MuUins 
Stephens v. Sno\f 

■ V Carrington 
Stibbs V. Ciough 
Stedman v. Bates 
SLevens v. Houghton 
Strode v. Hunt 
Steele v. Haughton 
Stone V. Forsyth 
Stockland v. Charland 
Stoddcn V. Harvey 
Stokes V, Berry 
Stonehouse v. Evelyn 
Stanynought v. Cousins 
Steward v. Bishop 
Stanton v. Smith 
Stuckley v. Bullhead 
Stanhope v. B^ith 
Stone V. Grubham 
Stephens v. Soal 
Stracey v. Hulse - 



page 218 

440 

C55 

753. 756 

2. 776 

8 

10 

83 

84 

86 

90 

92 

100 

109 

112 

123. 134 

126 

489 

145 

553 
'600 
126 
37. ^9 
764 
553 

328. 334 
196 
149 
157 
163 
170 
764 
171 
191 
194 
203 
244 
272 
208 

357. 374 
365 
407 
413 
476 
481 
413 
432 
468 
494 
497 
499 
500 
512 
540 
567 
574 
Stone 
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585 

611 

643 

647 

666 

756 

777 

67 

625. 110 

174 

428 

530 

398 

612 

635 

ib. 

640 

259 

160 

311 

335 

337 

445 

448 



Stone V. Li/igwood 

Stonehouse v. Mullin 

Stocks V. Booth 

Stirling v. Turner 

Stamp's case 

Stanley v. Begg 

Stonebake v. Babb 

Sullivan v. Greaves 

Sutton V. Mitchell 

Sumner v. Ferryman 

SjHivan v. Ssgrave 

Subley v. Molt " 

Sullivan v. Montague 

Suiston and Offley v, Paine 

Sutherland v. iVIurray 

Sutton V. Johnson 

S urry v. Lord Pigot 

S \vire v. Bell 

S^veatland v. Squire 

Swan's case 

S^vinton v. Molloy 

S ivinstead v. Lyddal 
S dimmer v. Gix)vesnor 
S .vadlin v. Peers 
Swift ex dim. Neale v. Roberts 477 
Svvaine v. Wallinger 562 

Syderbottom v. Smith 35 

Symondsv. Parminter 46. 118 

Syers v. Bridge 78 
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CHAPTER I. 






ffl^ auction of ai^^wp^it 



ASSUMPSIT is an action whcre1>y damages are recov- 
ered for the breach of any promise, contract, or un- 
dertaking. 



• " • • 
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These contracts are either express or implied : both are 
equally grounds of this action ; for the obligations of natural 
justice are equally strong as the most express promise, in the 
eye of the law. 

Assumfisit is of two sorts : 1st, Indebitatus aasum/isit^ which f p*^^'if*** 
in its nature is an action of debt, and lies in cases where ^' ■ 
debt would lie : for in indebitatus assumpsit the plaintiff recov- id 4 Res. 
ers not only damages for the special loss, if any, but to the 4 Ca 94. b. 
amount oi the whole debt ; and therefore a recovery in this 
action would be a good bar to an action of debt brought 
upon the same contract. 2d, A special asmmfisity in which 
the damages are not in the nature of debt, bu^ as a compen- 
sation for injury. 

In treating -of this action I shall consider it, 1st, On the 
ground of the contract itself : 2dly, As the contract has ref- 
erence to the person : 3dly, The pleadings and evidence : 
4thly, The verdict and judgment. 

I. OF ASSUMPSIT CONSIDERED WITH REFER- 
ENCE TO THE CONTRACT. 

Under this head may be considered: 1st, On what con- ' 
tracts this action may be maintained : 2dly, On what con- 
tracts it cannot be supported. And, 

1. OK WHA.T CONTRACTS IT MAT BE KAINTAINfiD. 

These contracts are either implied or express. 

I. Oy IMPLIED CONTRACTS. 

Aitumfrnt being in its nature an equitable i^ction, it is a gen- \m^^ ^*"'' 
eral description of all cases wherein it lies, that the defend- | g^^ i^q^^/ 
ant is obliged by ties of natural equity and justice to refund 
money which he may have received of the plaintiff's, or to 
pay it, it the plaintiff has a legal right to demand the same. 
It lies, therefore, 

*« 1. To recover back money paid under a wMtakcj or ibid. 
5* through Ihcdfceit oftheothor party." * C ^ 1 

■ G '^ Aa " 
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.. .* **/VAsi£ a^^ttjitrwriter pay money on an insurance of a ship 
/V* •*•*••* suppo^^^4p t>e lost, which afterwards arrives safe^ he shall 
*• .*•* ' ^ .r^be^terback the money so paid. 2 Bur. 1010. 



../.\**V«*Hahn,v; \ * So if an underwriter pay money on a policy containing a^ 
\\^y'* *'*''^*y* ^ "IVwn warranty, and it afterwards appears that the warranty has not 
: %•• Kcp. 343. been complied with, he shall recover back the money ao paid. 

Bize V. Dickson So where the plaintiff* was a broker with a commission. 
Ass. of Bartoiu delcredercy and the bankrupt had been an underwriter, and 
^^^*8> ^ /^c*™ Bad ttnder\mtten policies to a large amount for the plaintiET 
Grove vDuboi ' ^^^ ^* foreign correspondents ; losses to the amount of 66 U* 
Id. 112, S. P. ^^^ happened on those policies, and tlie plaintiff had paid 

them to his correspondents in consequence of the del credere^ 
and the bankrupt was therefore indebted to the amount of 
these losses to the plaintiff, and the plaintiff* was by him made 
debtor for the premiums : at the time of the bankruptcy the 
plaintiff was indebted to the bankrupt in 1356/. the whole of ^ 
vjfuch sum he paid to the assignees of tlie bankrupt, not 
knowing that he wom intitled to hold the amount of the debt due 
toMm, €ua%et off under stat. 5 Geo. 2. 30. sect. 28 ; after- 
wards discovering his mistake, he brought this action for the 
661/. which he was. intitled to have retained ; and recov< 
ered it* 

Haiser v. Wal- So where the plaint^, being a feme sole, married the de- 
stik 28 fendant WalHsy who was in truth married to another woman, 

he made leases of her land, and received the rents from the 
tenants. The plaintiff afterwards, discovering the deceit, 
brought' indebitatus assumpsit against him for the rents so re- 
ceiviNl'and recovered. 

?er Justice The only exception to this rule is the case of the payment 

Buller. 2 Temi of money into court : where money is so paid, the party 

' Rep. 648. can never recover it back again, though it afterwards appear 

' that he ^aid it wrongfully ; for that is a payment on records 

ST. ^< "^ recover money paid for a consideration which hap^ 
3 Burr. 1012. «c p^ns to ftdir 



Shove v WA. ^ where the plaintiff had paid to the defendant a sum of 
2 TemiRep. money fer an annuity, the memorial of which, not having 
732... been duly registered in pursuance of stat. 17 Geo, 3. 26. (for 

which informality the annuity is made void by the statute) 
it had been set aside by the Court of Common Pleas ; the 
plamtiff (the grantee) was allowed to recover back the con- 
sideration-money so paid by this action for money had and 
recexveiT, the consideration for which it had been paid hav- 
ing faded. 

So where the defendant had joined the person who sold the 
Ras^ ^' annuity to the plaintiff, merely as a security, but in real- 

STermRqi. IV J^cver had received any part of the money, though he 

had signed with the other the receipt for the purchase-money, 
and the annuity was void under tlie statute, not having beeit 

registered^ 
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registered, it waj adjudged that the defendant was not liable:; 
iorlhe piainaff had no equity on his side, the defendant having 
received no part of the purchase-money, and the defendant 
jneant only to make himself security for the regular pay- 
ments of the annuity. 

* So where the plaintiff psdd money to the defendant, on the Brigg's^*. 
defendant's promise to make him a lease of land, and before ^**^/^-, 
the lease made, the defendant was evicted, the plaintiff re- *L ^^ J 
covered his money by this action', the consideration not having 
J>een performed. 

" 3. To recover back money paid to any one acting under S Banr. il02. 
•or in j>ursuance of a vM authoritif** 



As where the defendant, being reaily indebted to the plain- Robson v.Ei,t«i. 
tiff, one Davih forged a power of attorney, and empowered an ^ T«rm Rep. 59. 
.attorney of the name of Hodgson to bring an action in the 
name of the plaifitifi against the defendant ; the action was 
brought in the Court of Common Pleas, and the defendant 
paid the money into court, yfYi\o\i Hodgaon took out and paid 
it over to Davie, who then absconded. On the plaintiff's 
bringing his action for the money, it was adjudged that the 
payment so made, could be no payment to the plaintiff, but 
that the defendant was still liable to him, though the .defend- 
ant might have his remedy against the attorney., who had re- 
ceived the money under a void authority. 

So where H, having letters of administration, appointed the j^eoband AUcdL 
4iefenda]it his attorney to receive money owing to the intestate, x salk. 27. 
who received the same, and paid it over to the administrator : 
afterwards a will appearing, the letters of administration 
were called in by citadon and repealed, and the executor now 
brought indcb. auumfidt against the defendant for the 
money so received and held well to lie ; for the adminis- 
tration was void, and the attorney acted witliout any authority, 
and so an implied contract was raised, and the defendant 
chargeable. 

<^ But without impeaching the rule,lhat money «paid under 
« a void authority may be recovered back again by tt^s action, 
*< the authority of the last case may be questioned ; inasmuch 
«< aB that shall not be deemed a void authority, which is given 
*^^ by a court having competent Jurisdiction," 

For where the defendant, as Treasurer of the Navy, was Allenv.Dunda*. 
indebted to one Prieatman in a sum of 58/. Prieatman died 3 Term Hep. 
2d Juncj 1784 ; and on the 13th Auguat^ 1783, one JBrown *25. 
forged a pafievy purporting to be the will of Prieatman, by 
ivhich he was maide sole executor, andftrobate waa granted of 
it to Brovm accordingly, who under such authority received 
from the defendant the money dhe to Prieatman, Afterwards 
- the fraud appearing. Brown was cited, and not appearing* 
the "will and probate were declared to be voidt and adminis- 
tration granted tp the plaintiff, who now brought aaauyifiait r ^ -j 

for L ^ J 
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for money had and received against the defendant : the Court 
were of opinion, that the defendant having paid the money 
to a person having authority from a court of competent juris- 
diction, that such payment was lawful, and that he should not 
be compellable to pay it again. 

S. c. But the court seemed to be clearly of opinion, that fiod 

' Prieatman been livings and an instrument as above been forged, 
and the defendant had paid the money, that it would have been 
recoverable ; for in such case the ecclesiastical court would 
have had no jurisdiction, the party being living, and so the 
authority would have been void. 

" Therefore, if a person fiays a forged bill or bond or suck 
<< Hke security y it is no discharge against the real creditor, for 
.*' the authority is clearly void.** 



Cheap v. Harley, ^3 where the defendants, who had a house both in America 
& alt. ^^°^* and London j drew two bills in America of the same tenor and 

Robson V. Eaton ^^^^' ^^ their house in London^ in favour of the plaintiffs ; 
ante 3. ' one of them being lost, came to the hands of a third person, 

vfho forged the payees* indorsement and received the amount of 
it from the defendants : afterwards the real payees sued them 
on the other bill, when the payment of the forged one waa 
held to be no discharge, and the plaintiffs recovered the 
amount of it. 

Sir R. Ncwdi- So where a sum was ordered to be paid by the lEgh Com* 

gate v. Davey. t mission Court by the plaintiff to the defendant, the plaintiff 
Lord Ray m.742. ^as afterward allowed to recover it back, because ordered to 

' be paid by a void authority, tlie action being brought after 
the Revolution. 

2 Burr. 1012. « 4. To recover back money obtained from any one by cx^ 

<* tortionj imfiositionj o/ifiression^ or taking an undue advantage 
*' of tile party* s situatio?i.** 

^oWs^ ^ ^^' ^^ where the plaintiff, having pawned plate to the defend* 
2 Stra. 9J5. ^^^ ^^^ 20/. at the end of three years came to redeem it, 

and tendered 4/. being more than the legal interest for that 
time ; the defendant refused to take less than 10/. ; upon 
which the plaintiff paid the 10/. and had his goods, and now 
brought his action for the sui'plus above legal interest so ex- 
torted from him ; and on a case made, the Court held the 
action maintainable for the mbney so obtained from him 
against his consent. Ab/f, It was in this case objected, 1st, 
That the plaintiff should not have paid the money, but have 
* t ^ J brought trover ; but this was over-ruled, as the plaintiff might 

want his plate immediately. 2dly, That volenti nonfit injuria^ 
he having voluntarily paid Ub money. But, it was answered. 
That that only holds where the party has a freedom of c»pr- 
cising his will ; which here he had not. 

Smith V. s^ where the plaintiff's brother was a bankrupt, and she 

£"|^l%7. .wa9 induced by an agent for the defendant, who was a prin- 
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dpal creditor, to give him 40/. to sign the bankrupt's cc;rtifi- 
cate ; the money so paid for that purpose was allowed to be 
recovered back in this action^ as oppressively and unjustly 
extolled from the plaintiff. 

So in atf«um/^9zV on a promissory note, the cii'cumstances Cocksliott v. 
were, that the defendants being considerably indebted to the Bennet, & al. 
plaintiff, and other creditors, and being inbolvent, assigned 2. T. Rep. 763* 
over all their effects in trust, to pay eleven shillings in the 
pound to all their creditors, to which they all consented, ex- 
cept the plaintiff, who refused to sign the deed, or receive 
any composition, unless the defendants would give him a 
note for the remaining nine shillings : on which the defend- 
ants gave him the note in question, to that amount ; and 
then the plaintiffs signed the deed. On an action being 
brought on this note, it was resolved, That this note having 
been obtained under the circumstances of taking advantage 
of the defendants' situation, and being a fraud on the other 
creditors, v?a8 void ; and, though the defendants had made a Vide Lloyd v. 
subsequent promise to pay, that this should not set up tliat Lee. 1 Sura. 94. 
security, which was void in its creation. 

" 5. This action lies to recover back money efnbezzlcdj or 
" which any person has been defratided of by cheating, or 
" otherwise." 

>■ 
As where the defendant was nurse to a person on his Whip v. 
death-bed, and when he died went off with the money he Thomas, 
had about him, the administrator of tlie person deceased was J[""* }; p*?,^ 
allowed to recover back the money so embezzled, by this " • • • 
action, as money had and received to the plaintiff's use ; and 
Lord Chief Justice Parker said, he would presume a subse- 
quent agreement to make a contract of it, and the bringing 
the action was an admission of such consent. 

" And the owner shall recover the property embezzled, 
" though not in the hands of the pereon embezzling it, but 
*< of a third person, if such person has obtained it illegally, or 
« nuda Jider 

* As was this case, wherein a clerk to the plaintiff had em- ^^^^^^ ^* Sl\co 
bczzled notes and money of his to a considerable amoun t^^J' ^^^ 
which he had paid away in the insurance of Tickets in tlie ^^^p ^ \ 
lottery to the defendant, which insurance was contrary to i- ^ J 

Stat. 12. Geo. 3. ch. 36. it was held, That as these notes and 
money were not paid bonajide^ but for an illegal considera- 
tion, and as their identity could be traced^ the real owner 
should recover them. 

" 6. If money has been recovered in consequence of any Burr. 1009. 
" judgment or adjudication^ if such xvaa erroneous^ and is re- 
" versed ; or if money has been paid in consequence of tlie 
" judgment of an inferior court, where, from the limits of 
« Its jurisdiction, the merits could not be tried, it shall, in 
^ this action^ be recovered back again." 

As 
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As where the defendant levied money by seizing and sefi- 
ing the plaintiff's goods, under a jiisti.ce's warrant, founded 
on a conviction, which conviction waa afterwards quaahed^ it 
was holden that an action for money had and received then 
lay, for the clear money produced by the sale. 

So where the plaintiff had been sued in an inferior court, 
and had matter of defence, of which, if he could have availed 
himself, it would have discharged him, but which, from tht 
nature of the court, he oould not have, and so had judg* 
ment there against him, and had paid the money ; he recov- 
ered back the amount of such judgment by this action. 

" 7. Where any species of contract, or other matter, is by 
«< law or statute declared to be illegal and void, money paid 
*<< in consequence of such contract may be recovered back 
<< by this action by the party who paid it, provided he was 
^< not himself ti/iarticefia criminia in the illegal transaction." 

J*l°"7- For where by act of parliament all insurances on thelot- 

2 Black Rep. ^^^ ^^^^ prohibited and declared to be illegal in the lottery 
3073. ^^ office-keeper, and void, and the plaintiff had paid to the de- 
Jaques v. Withy, fendant a sum of money as a premium on the insurance of 
U . Black. several numbers in the lottery, contrary to the act, he bought 

Rep. 65, S. P. this action for the money so paid, and recovered it. 



S.C. 



cn 



Booth V. 
Hodgson. 
6 Term Uej*. 
405. 

Mitchell V. 
Cockbum. 
Post. 88. S. P. 



Browniog v. 

Morris. 
Low p. 790. 



Drummond v. 
Dccy, L spill. 
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But ffier Just. BlacJcatone) where both partiea are made 
crtTmrudy in such case tlie money cannot be recovered back 
again, as the stock-jobbing act, 7 Geo. 2. ch, 8. in which both 
parties are made criminal and liable to penalties ; but under 
the lottery acts, the office-keeper only is made criminal, and 
therefore the party who has paid the money, not being crim- 
inal within the statute, he may recover back the money he so 
paid. 

So where the plaintiff, and defendant became partners ia 
making insurances contrary to statute 6 Geo, I. ch, IB. «. If. 
and one received the whole of the premiums, it was held that 
the other could not recover his share of them in this action. 

** And a fortiori he who has himself only committed the 
" illegal act shall not be allowed to recover hack money so 
« paid." 

As where the fildntiff vnta a lottery offiee^keefier^ and had 
paid to the defendant several sums of money, being loaaea on 
numbers w/iicb the plaintiff had itiaured^ and he now brought 
his action to recover back the money so paid, the action was 
adjudged not to lie, for the illegal act had been done by him- 
self in making the insurance ; and he having paid the money 
from a motive of honesty, though not compellable by law, 
should not recover it back. 

But in this case a distinction was taken. In an action to 
recover back the amount of seven;! premiums paid by plain- 
tiff to defendant for illegal insurances in the state -lotterv. 
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k appearing in evidence that the plaintiff was connected with Scrape, 
the defenjdant in these illegal insurances, and that the sums JiP*"* ^* ^* ^ 
which be had paid over to the defendant, and for which the 
action was brought, were the sums paid by the different per- 
sons making the insurances as premiums on the policies, it 
was ruled, That if a person is ignorantly engaged in an 
illegal transaction through the imposition of another, and 
pays his money in pursuance of it, though he is a particeM 
criTninuj yet he may recover the money so advanced, as ob- 
tained dirough fraud ; but that where a person knew that he 
Was violating a positive law, when he engaged ih such illegat 
transaction, in such case the party should not be allowed to 
recover back his money from the person who was fiarticefia 

These are cases of implied contracts, in which the djefend- 
ant, having obtained possession of the plaintiff's property, is 
compellable by this action to restore it. A similar obligation 
arises where the law has given a claim against any one. In 
this action such claim Is abserted and recovered. 

As in those cases : 1st, If a person becomes a member of 
" any society or comfiany, he thereby agrees to abide by all le- 
** gal claims arising against him from the bye-laws or local 
^ regulations of^hat society to which he belongs^'* 

r 

Therefore indebitatua a^sumfiait was held to lie against tlie Barber SurgeoniT 
defendant for 20/. being the penalty forfeited by the bye4aw Company oi 
of the company for not serving the office of steward, in pur- J^^" 2 Lev. 
suance of such bye -law. 252. 

So was the action heRl to lie for scavage ; it being found Mayor of Loo- 
to be due in London by custom. don v. Scry. 

Carth. 92- 

<^ 2. So where a power is given by law to impose any as- 
** sessn>ent on the subject, the implied consent of every per- 
^^ son to abide by any legal decision or adjudication, raises 
^ an implied contract to pay such assessment, which is the 

'^ foandation of an iwtfttm/^*/.** 

> 

Therefore, where, by an act of parliament, power was given B«il v. Bur- 
to CQmmissioners to divide common fields^ and to make rowes. C. B* 
snch regulations and orders as they should think fit, they 5*?'^ ^' ^ 
awarded that all proprietors of land' allotted to them, which j<^ * 
had been ploughed or manured since any corn had been 
reaped, should pay to the person who had manured it four 
•hillings per acre s general indeditatua aaaumfiait was held to 
lie for it. 

So general indebitotw aaaumftait was held to lie for tolls. ^"?^- ^^^* 

1 T . Rep. Olo- 

So for pedt customs indebifatua aaaumftait lies. v. Trimlett.^ 

3WiU.95/ 
« 3. Wherever the law has given to any person certain 
« fee9 or rewards for Ma employment or trouble^ ii\ this acUon 
« tliey are recoverabkf" 

As 
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As where the plaimifFin this action recoTcred the fees due 
to him as Usher of the Black Rod. 

So the fees on being knighted were recovered against the 
defendant by the ushers and daily waiters to the king. 

So where one was named a commissioner to examine wit- 
nesses in a cause out of Chancery, and officiated accordinglyi 
he recovered his tees in tiiis action. 

But they must be settled fees, not mere grattdtieey as for 
such no action will lie. 

In this form of action Attomics recover their fees ; as te 
whom it is enacted by stat. S J. 1 ch. 7 sect, 1 . that every at- 
torney ^^ shall give to his clients true bills of all die cliarges 
^ of suit under his own hand^ before he can charge ius client 
" with payment thereof." 

And by stat. 2 Geo, 2 ch, 23 *. 23. " No attorney or so- 
<' licitor shall commence or maintain any action for fees or dis- 
bursements at law or equity, till the expiration of one month 
after he shall have delivered to the party, or left for him at his 
<< dwelling house, a bill of such fees, &c. written in a common 
^' hand, and in English (except law terms, and names of writs) 
^ and in words at length (except times and sums) and subscrib- 
ed with his proper hand." 

On these statutes it has been decided, 

1 . If an attorney brings an action on his bill, the Court will 
stay proceedings till he has dcliveaed a bill to the. defendant ; 
for before that, under the statutes, he cannot maintain an 
action. 



449. 



Bnllman v. But where an action is brought against an attorney^ and 

Birkett. the plaintiff is indebted to him in a bill for business done, the 

Espm. N. P C. attorney may give his bill in evidence as a set qff\ though 

it has not been a month delivered : but it should be delivered 
time enough before the trial, for the plaintiff to have it 
taxed. 

" And the bill must be lefi vfith the client for a month be- 
*' fore the attorney can .sue him on it." 



JBi^ks V. 

Mason. 

H. B ack. Rep. 

200.1 



[9] 



For where the circumstances were, that the attorney had 
delivered his bill in due time to the defendant, who acknowl- 
edged the debt and said he would pay it, but that he did not 
know what to do with the bill : upon which the plaintiff (the 
attorney) took it back again ; and at the end of the month 
brought his action ©n it. He was nonsuited ; the judge being 
of opinion, That the bill ought to be left with the defendant $ 
it being the intention of the statute, that the client should have 
time to examine the charges, and take advice on them^ if 
necessary : and, on a motion for a new trial, the direction 
was held to be right. 

2. If 



ASSUMPSIT. % 

3. If the buainessrhas been done in the inferior tourtt^ it has Brickwood v. 

been held that the defendant cannot take advantage of the ff ™**'*J^ 

statute, that no hiU hoM been delivered ; for the statute is con- ^'^^'^^ ^^ 
^ned to business done in the courts above. 

But the law now stands otherwise : for in the case of 
dark V, Donauanj 5 Term Rep. 694. it was ruled by 
Lord Kenyan^ and afterwards confirmed by the Coiut of 
King's Bench) that though the whole of the business done 
by an attorney had been at the Quarter Sessions, he shall 
deliver his bill signed a month before he sues on it, pursuant 
to 2 Geo. S.) though it had been formerly otherwise ruled at 
Nisi Prius, and so held in a case ex parte WilUamaj 4 Term 
Rep. 1^4. 

But it was always held, that if any part of the business bad Ex parte 
been done in the superior courts, the court would at all times y*^^*"^ 
refer Ae bill, though tlie rest had been done in an inferior ig*'™ ^^ 
court, as at the Quarter Sesaons, ex. gr. But now, though all 
the buuness has been done at the Sessions, the court will 
nevertheless refer the bill to be taxed. 

3. Though the statute is a good plea to an indebitatiu a«- Sallc S6. 
initnfiwit generally, yet to a speoal pronuse^ or inamulcompU' 

iOMsetj it is no plea. 

■ 

4. The statute does not extend to business done in convey- Boll. N. P. 
ancing, nor to the executor of an attorney : and it may be ^' 
given in evidence on the general issue. ^an^. 

« ... Sho»^- 338. 

By Stat. 13 Geo. 3. ch. 13. sect. 6. it is enacted, that ^< the 

*^ Stat. 3 Geo. 3 ch. 33. shall not extend to any bill of fees* 

^ charges and disbursements that are now, or shall hereafter 

<^ become due from any attorney or solicitor to any other at- 

^ tomey or solicitor." 

Under this st|itute it has been held, that where the defend- J^^L E ^**' 

ant was an attorney at the time of the action brought, though q^ k/p!430. 

not at the timie of the business done, that the plaintiff might 3 h. Black, 

maintain an action for the business so done, without having 589. S. C. 

delivered a bill signed pursuant to stat. 2 Geo. 3. NeUon v Gar- 

forth. Espln. 
So where the business done has been agency business, it Cas. N. P. 

was held that the plaintiff was not obliged to deliver a bill sign- 331. Bridges 

cd pursuant to the stat. 3 Geo. ch. 33. ▼• Frances. 

Pcake 1. S. p. 

5. If an attorney brings an action for his fees, the court Gicg^scaai^ 
will not stay proceedings on it, nor refer it to a Master, un- Salk. 89. 
less the budness, or at least part of the business? has been 

done in the court where the action is brought. 

6. And where an attorney has furnished his bill, and the WiUiams v. 
client does not refer it to a Master to have it taxed, but he ^^\ ^g- 
drives iha attorney to an action, the defendant shall not be ^^^' - 

H adn^tted, 
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admktody before a jurj, to questioa the nanffiabkntn tf tAr 
itenf coQtidaed in Uie biih 

Neither shall he be put to prove the aevend items having: 
been actuallj doney for that is a matter proper to be inquired 
of on a taxation^ not bef<M« a jury ; ^d the cMdnt'a acquies^ 
cenee^ and not applying to have the bill taxed, is an admissioa 
both of the bttsinesa doiiey and the reaaonableness of the 
eharges. 

However, in a cause before Mr. Baron SmytH^ at Stafford^ 
the next year, the foregoing case being cited, he said it was 
t» be understood with some restriction ; and could only meaiv 
that every small item need not be proved, but that there must 
be a foundation laid, by shewing the existence of the cause» 
and business for which the cfharges were made^ and provfog^ 
the main articles. 

T, << The courts in favour of clients have construed the stat. 
M d Geo. % very suictly, so as in nacase to diispense with the 
^ necesuty of delivering, a UU/* 

For, ra aetxbn of m^wmiitk on an attorney's hill, and for 
money paid to the defendant's use, it appeared that the de^ 
fendant having employed the plaintiff, as his attorney^ to^ 
bring an action, and having foiled in it, the attorney had 
agreed to take the eoet out qf/tocket, and now brought his aC' 
tion to recover them,, without havnig delivered aAy bill ; Lord 
jr<r?i^on ruled, Thath^ eould not give Uiis in evidence under 
the count for money paid, as, if it were so, many of the ben* 
eficial o6nsdquenees6f the act of {Sarliam^tit mi|^Btbe evaded ; 
for by agreeing to take the costa out of pocket, an attm*« 
Bey might idways prevent a nonauit, when the objecthm wa$ 
made* 

4. << Wherever the law has imposed any duty upon a per- 
^ aoh) aad given hitn ceHaih ailokmtntdo or ckargeo Jxjlt itj he 
^ shall recover them in this action ; but in such case the dut^ 
^ must be performed) and die party^s claiTiia be limited ac-^ 
« c&rdingly.'^ 

As where, by stat. 2^ Car. 2* c. If. ». 31. it is enacted, 
^ That the rates for ^cfanag'e and wharfage on the river 
^ Thatneo shall be assessed and allowed by hia Majesty and 
« Privy Council, and no others be takeft ; and obliges wharf- 
« ingers, under a penalty, not to refuse to' suffer any goods. 
^ or merchandise to be landed or ship^tft err from such 
^whart^' 

It was resolved in this case, That Whtre an erdier of 

Council had been made pursuant to that statute, regulating 

the tatcs- of cmiiage and Wharfege, That Where a vessel 

wtLS fiistened to the wharf, such ratefr Wert recoverable \sf 

' tiiis aicUoD) a» &r as the wharf or cusme were used ; and 

therefore 
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Klterefore it n^s to be paid on/If for goods actuaffy iandedy and 
ibr vrbioh the wharf had been used ; not for goods taken from 
en board the iMime vessel^ and carvied off in lighters, while she 
lay at the wharf. 

So whore, imder stat.as. Geo. 2. ch. 40. the trustees of Pole v. John- 
Ramsgate Harbour, being bound to keep it in repair, have a ^ ^7?^*^' 
power to impose a duty of 6if a ton on every ship loading, ^s* ^ 
cbarf^ngy or suUng/rom, /09 or ty Ramsgatcy or coming into 
harbour there ; and this action was for -B/. I69. assessed on 
the defendant's ship as sailing by Ramsgate. It was found by 
a special venfiot, << That the vessel had sailed four leagues 
S. £. of the Goodwin Sands, and not within the Downs, orui 
Bight of Ramsgate, and that ships mailing in that course rare- 
ly receive assistance from the Ramsgate pilots, Deal being 
equally near.** On this &iding, the defendant had judgment ; 
for the act conned the .duty to ships <»ily conung into the 
Downs, wbdoh was the ntuation in whidh they were likely to 
be advantaged by MatMgate Ndrbour^ not to si4ps wluch could 
receive no benefit from it. 

2. << These are the most material grounds of this action 
^ arisingfrom the Implication of law : I shall now proceed to 
*^ such' as arise from eafireoe undertaking9.** 

OF EXPRESS COKTB.ACT8. [ 11 3 

The pnn4pal specif of Szpces^ Qan)bi;aQt9 wlucjii J shall 
<;onsider9 are. 

^st, Contraots founds xui 3ales« 

3d, On Wagers* 

$4» ^^i* U^ and Occupation. 

4th, On Bills of Exchange and Pronussory Notes. 

5th, On Policies of Insurance. 

Ist^ OF ASSUMPSIT ahi^img on sales. 

This action, founded on sales, may be either at.t^ie f^t ^ 
the vendor for the price :Qf the Uung sold, or of tbe^vf^ndee tp 
recover back the money he has paid, some defect .j||ip<ii(rii)g 
in the thing sold, or fraud in the vendor ; the first on the ex- 
press ; the letter on the impUed undertsJdn^. 

I . " If a contract is made on a sale, it is alw^iys suppo»e4 
^ that the vendor has a gooddtle.; if therjsfoi'e there is any 
<^ concealment of the circumstances affecting the title, ^d the 
^< vendee has paid the purchase-money, be may waive the bar- 
^< gaiui and recover back his money.** 

JM where the defendant, who was an auctioneers .had sold Soto^ghr. 
Xb the plaintiff an interest in land, for wiiich .the .plaintiff had 5^"^„^^q. 
ijaade a deposit of 5W. but there appea^ng an ohjeotion to^the ^ ^^^' ^^ 
tttle>and the want of disclosure of some circumstances, which 

should 
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should have been disclosed at the bidding;^ the plaiDtifF dedin« 
ed going on with the contract^ for sufficient reason, in the 
opinion of the Court. . In consequence of which he recover* 
ed ba^k the deposit so made. 

^ And where a purchase is made at an auction, though it 
*^ may consist of several lots, if from the nature of the con- 
^ tract it is entire, the seller must make a complete title to 
^ the whole of it ; for otherwise the buyer may consider the 
^ bargain as void, and recover back his deposit." 

For where in an action to recover the amount of ft deposit 
made by the plaintiff on a sale by auction of several houses 
of the defendant's, it appearing in evidence that the house* 
in question, with several others, had been put up to sale in 
lots, the plaintiff had bid for . three of these lots, which were 
knocked down to him, and he had paid the deposit required : 
one of the conditions of the sale was, ^ That the purchaser 
<< was to have a good title made out to him within one 
month :" within the month the seller sent an abstract of the 
title to one of the houses, but shewed no title to the others ; 
and the question was. Whether the plaintiff had a right to 
consider the whole contract at an end, and to recover his de- 
posit as well for that to which the defendants had made a 
title, as those to which he had made none ; it was ruled by 
Lord Kenyan, that the purchase of these several lots was an 
entire contract, and that the purchaser had a right to rescind 
the agreement as to the whole, and to recover the whole of 
his deposit, the sellers having £dled in making a title to two 
of the lots ; as the waht of a title to part of a contract of this 
sort, might leave that to which a title was made, of no value. 
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But in such case where the title is not good, the person 
who had become the purchaser can only recover back his de» 
fioMt^ with interest ; not any farther damages for the suppos- 
ed loss of a good bargain. 
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268. 



Though in such case the vendor is liable to all tlie expen* 
ses incurred, as for conveyances ; ex. gr, where the sale has 
not been completed in consequence of his misrepresentation 
of his title. 



[ 13] 



" And where things are sold by auction, and in the printed 
<^ conditions of sale there is a statement and warranty of the 
^ title, the things shall be deemed to be sold under such title, 
^ and the declarations of the auctioneer at the time shall not 
« be admitted to vary or qualify it." 



Grninis v. 
Eriuurt. 
H.BlacIcRep. 
880- 



For where the plaintiff sold certain estates by auction, 
and in the printed articles they were stated to be free frtmt 
incumbrancea the defendant bid for them, and they were 
knocked down to him ; but afterwards discovering that there 
was a charge affecting them of 17 i./ier arm, he refused to 
complete the purchase, for which cause this action was 

brought. 
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brought. The plsuntifT offered evidence to prore that the 
auctioneer had at the time of sale informed the bidders of 
this chargey but Lord Loughborough reiused to admit it, and 
nonsuited the plaintiff. On a motion for a new trial, the 
court concurred in his opinion, as it ivould open a door to 
fraud) to admit verbal declarations of the auctioneer contrary 
to the printed conditions of sale. 

JVote, It seems not to be material whether tlie auctioneer Borough v. 
has paid over the money to his principal or not ; for the Skinnen 
court seemed in this case to be of opinion, that the auc- *"^^ ^1« 
tioneer was as a stakeholder, and should not part with any de- 
posit so made till such time as the sale should be finished and 
completed, and it should appear in the event to whom it 
belonged. 

• 

But where the plaintiff sues for damages for the non-per- Hanson v. 
IbrmancGof a contract, the action should be brought against Roberdeau. 
the principal, unless the auctioneer refuses to disclose the n*^^*^' 
name of the psincipal, in which case he himself is person- 
ally liable. 

2. ^ This is the case where there is no possession delivered 
^ to the vendee of the thing purchased. If possession has 
<< been given, this action for money had and received will 
^ not lie, unleea the goods 9ofiurcha9ed have beat returned ; for 
*^ then the contract is at an end, and the plaintiff may sue 
« for the money." 

As where the plaintiff purchased from the defendant a Towen ▼. 
^ne-horse-chaiae, for which he paid ten guineas ; and it Barret, 
was agreed at the time of the sale, that if it did not please J^*'"* ^' 
the wife of the plaintiff, he should be at liberty within three 
days, to return it, paying Ss. 6d, per day for the hire, of it. 
Within the three days he did return it, and then brought . 
his action for the ten guineas he had paid, when it was re- 
solved, That the sale being cpnditional, he had rescinded the 
jcontract by returning the chaise, and that he might recover 
the sum he had at first advanced ; and the plaintiff had ' 
judgment. 

*^ And as the contract must be at an end before this action 

^ can be maintained, so it must be rescinded by the party 

^ who means to sue for the money paid, in a reasonable time^ 

^ as otherwise he must sue on the special contract itself, 

'< and recover damages for the breach of it." 

^ As where the plaintiff declared that the defendant had Compton v. 

sold him a pair of horses, warranted five years old, but which ^^^' 

in fiict were proved to be but four. The plaintiff had neg- ^V i S^q 3 

lected to return them in a reasonable time, and brought his 1^55. 
action for the money. It wao ruled by Bullerj Justice, •[ 13 ] 

that the plaintiff, not having returned tKe horses in a reason- Adam v. 

able time, could not now rescind the contract, so that it still Rk^aids. 

continued, and he could not therefore recover back his mon- 2 H. Black. R. 
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Anon. 

1 Stra. 40r. 



2 Black. Com. 
448. 
[14] 



per Ld. Mans* 
field. 
Cowp. 3D6. 



Vakv.Bayk. 
Cowp. 294. 



tf't trat that his remedy should be to recorer dami^e« on 
the warrantf ; that is, the <fiflercnce of value betlreen horses 
df four and five fears old. 

^ And in such case the plaintifF must declare on the war- 
^ ranty or special agreement itself, a« aeiumfiait for money 
^ had and received will not lie." 

For where the plainliff purchased a pair of horses for 
seventy guineas from lhe^etendant> but which he undertook 
to take back if returned withiA a month, the plainliff did 
return the first pair within the mcmth, but took a second 
pair ; these he also retiarncd, and took a third, which he 
«dao offered to return ; ^bot 4he defendant refusing to take 
them, he brought his action for money had and received ; 
and held not to lie, the contract bdng still open. 

<^ But to oiable the *party to maintain hi* action on the war^ 
^ ranty^ it is not necessary that the thing purchased should 
^ be.petumed, «or notice given of the defect to the seller.*' 

For where the defendant had in the month of March sold 
to the plaintiff a mare, which he warranted sound and free 
from blemi^ ; soon after the sale the plaintiff discovered that 
ahe was unsound and vicious ; ht kept her for three months 
after the discovery, during which -time he endeavoured to 
cure ber ; Jie 4hQn sold -her, but she va« returned as un* 
sound, and he kept her till the October following, when be 
sent her home to the defendant, who refused to take hert 
and she died on the way. It was proved in evidence, thai €he 
had been unMOund vfhtn *M. It was resolved, that ^is de- 
fect subsisting >«oA«n Me warrmity-wa^nMuie^ that the acticm 
lay, though she -was not returned) npr notice .given. 

$. «< When a purchase is -made, if the money is paid» and 
^ the thing contracted for is not delivered, vendee may by 
^ this action recover back the money so advanced, tlHs dis- 
^ affirming the bargain ; otherwise, when the bargain is 
^ made, the. property of -the goods is transferred to the ven- 
^ dee, and that of the price to the vendor ; and he may main* 
^< tain aMsumfisit for the price, even before delivery of 
*< the things sold, provided the sale has been a good one* 
^ As to which, those points have been settled.'* 

I. ^ If the vendor takes unon himself the delivery of die 
^ goods purchased to the venoee^ he stands all risques ; but 
M if the vendee points out the particular mode of conveyance 
^ by which the goods are to be sent, and vendor sends them 
*< according to such direction and they miscar^, the vendee 
^ must stand at the loss." 

Forwhcr^ in an ^action for goods sold and delivered, it 
appeared tliat the defendnnt had, by letter, ordered the goods 
to be sent to him, and deured, ^ that instead of sending 

**thcm 
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^ them by Bristol, that they shooM be sent by landcarriiag'e ;^ 
it was proved that in pursuance of this^ the goods were deliv- 
ered to the book-keeper of the Birmingham carrieri', to be 
sent by way of Coventry to the defendant who lived m Car- 
xnarthen^ and the^ there vob no other mode of conveyance by land 
carriage : the goods were lost. It was resolved that a deliv* 
ery according to the defendant's order was, a delivery tohim* . 
self) and that he was liable for the price though they had nev- 
er come to his possession. 

2. By the sutute of frauds, 39 Car. 2. r. 5. «. 6, iti» 
enacted, '< That no contract for ttui sale of any goods for 
^ the price of 10/. or inwards shall be good, except the 
'< buyer acbepts part of the goods sold, or gives something 
*< in earnest to bind the bargain : or there be some note in 
^ writing of the bargain made, and signed by the parties to 
** be charged with such contract, or their agents law&iily au-* 
« thorized." 

Under this statute it has been adjudged, 

1. ^ That unce the statute, no ftarol agreement for the sal0 
^ of goods above 10/. value is good or bhiding on the parties, 
^ unless there is earnest or delivery given.'* 

For where the case was, that at Lewes Fair the plaintiff Alexander v* 
It^ad agreed to buy some sheep from the defendant, and to S*^^|l n 
take them avTay by t certain hour, but thcte was no earnest ^•^***^»'**P' 
^iven, nor were the sheep delivered. The plaintiff not com^ 
ing at the time appointed, nor sending for the sheep, the de« 
fendant sold them t^ another person ; the plaintiff brought 
trwer for theiki, when it was resolved that the action coold 
not be makitiuned ; for there was no property in the plaintiff"^ 
the sale being void imder the statute of frauds, as there wa0 
no note in wilting, the agreement being merely verbal, noir 
earnest or delivery given, 

*2. ^ That It extends oi^y to cases wherein the seller is to Ckyton v. 

^ deliver the goods immediately, and the buyer immediately Andrews- 

«* to pay for them ; that is, to contracts executed, not to case* * ^J*"' ^^^}r 
•* wherein the contract is executory ; and the buyer is to be t *^ J 

*^/Simi9hed idth the goodarinfaturey akd then to pay** 



As where the defendant bespoke a chariot, and when it was Towers v. ^tv 

made, refused t9 take it, and on an action being brought for J' ^^^21^. 

the price, it Was objected, That there vras no earnest or note ^ ^^^ ^ 
in writing, and so diat the contract was voidy under the stat* 
nte of frauds. But it was ruled that the statute did not ex- 
tend to executory contracts of this nature. 

But this doctrine, as laid down generally^ viz. <« that the ^h. Blacfe' 
^ ejtttute qfjraude doe^ not extend to ea^ecutory contracted has Rep- 6f- 
^ been overruled by Lotd Loughhoroughj and the Court of 
Common Pleas, dieoent. Mr. Justice WUeon ; they were of <f> 
pimon that it extended only lo cases vhere wme Kvork mn to 
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Wyait, 

SU.Black.63. 



^ be performed on the thing to be aoidf such as was the case in 
^ the two cases last cited." ' 

And it was accordingly decided by them that where the 
plaintiff and defendant had verbally agreed that the defendant 
should furnish 3000 sacks of flour to be shipped for foreign 
parts, at 41«. the sack, and which agreement the defendant 
afterwards refused to performi that it was within the statute 
of frauds, and void. 

And in the case of Cooper v. EUton^ 7 Term Rep. 14. the 
law, as decided in the last case, was recognized by the Couit 
of King's Bench in the lullest extent. 

Quarey therefore, if the distinction is not, that in the cases 
9upray something was to be done to the thing sold before it 
could be delivered, so that the contract cotUd not be completed 
at the time ; but where the thing sold is capable of immediate 
delivery, whether in such case a contract so entered into, is 
not clearly within the statute of frauds, if immediate delivery 
does not follow. 

4 

3. << Goods sold at public auctions are not within this stat* 
<< ute ; that is, no earnest or note in writing between the par» 
« tie9 is required." 



Simon v. 
Motives. 
3 Burr. 1931. 



Rc^skerv. 

Cammyer. 

105. 



Langfordv. 

Admin. ofTy- 

ler 

I Salk. 113. 



For where goods at an auction were knocked down to the 
defendant, and his name entered in the auctioneer's book aa 
the highest bidder ; he came the next day and saw them 
weighed, but failing to take them away, the auctioneer re- 
sold them for less than he had done to the defendant, and 
then brought this action for the difference of the price. De* 
fendant relied on the statute of frauds ; that he had entered 
into no memorandum in writing, nor given earnest : but it 
was decided, that the auctioneer was to be considered as agettiy 
for the buyer as well as the seller, and that aa auchy setting 
down the name of the buyer, the price, &c. was a sufficient 
memorandum in writing, within the statute to bind the 8ale» 
and that the defendant therefore was liable. 

On the same principle, where goods were sold by a broker^ 
and he agreed for the sale 6f them at a certain price with the 
defendant, and gave him a sale note of the price ; Lord Kert" 
yon ruled, that he was to be considered as the &gent of both 
parties, and the sale note, a note in writing within the stat- 
ute of frauds, and the defendant bound by it. 

4. It was decided in this case, 1st, That earnest only binds 
the bargain and gives the party a right to demand ; but a 
dcfmand without payment of the money is void^ for the money 
must be paid at the taking away of the goods as no other 
time for payment is appointed. 2dly. That after earnest 
given, the vendor cannot sell the goods without a default 
in the vendee ; and therefore, if the vendee does not come 
and pay for, and take away the goods, the veudor ought 

t* 
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t^ request bim to do so, and if he neglects, the vendor majr 
dell them again in convenient time after. 

Where at a sale by auction, one of the conditions of the R*^2rdcau. 

sale was, that the purchaser was to make a deposit of S5/. si^^. G. HaB 

percent, on the ^hole purchase money : it was ruled by East. 1792. 

Lord Kenyon, that it need not be an exact ^S per cent, on MSS. 
the whole amount, but that if any money was paid asade- 
posit, and accepted as suchj by the auctioneer, that it was suf- l*^J 

ficient to bind the bargain. 

And whatever sum is paid f^r earnest, or as a deposit, is i^^^^'^^ 
to be deemed fiart of the price when the goods come to be 
paid for. 

5. " Where goods at^ 86ld by auction, ihe sale is not 
" complete to bind the buyer to the purchase, till the lot U 
^ actually knocked dovm to mniy until which time he may re- 
'< tract his bidding." 

For where the defendant had bid for a lot at an auction, ?Sr"S ^* fS*^ 
but before the hammer was knocked,, recanted his bidding, ^ ^ * 
and said he would not have the lot i notwithstanding which 
M was knocked down to him, and on his refusing to take it 
away, it was resold for a less surtl than the defendant had 
bid, and this action was brought against him for the differ* 
ence of the price. At the trial, before Lord Kenyan^ the 
plaintiff was nonsuited ; and on a motion for a new trial, the 
judge's direction was held clearly to be right. For that the 
assent of both parties was necessary to make the contract 
binding ; and though the bidding wf^s an offer, and the 
knocking down of the hammer a signification of the seller's 
assent, yet that that was not done here till the defendant had 
retracted. To deny the bidder a power to retract, would be 
to bind one party and not the other. 

6. ^ Where a deposit has been made, it should seeiti that 
^ if the vendee does nol-perform the bargain, he thall fbrfeit 
^ such deposit ; which is the rule in equity.** 

For where, on a «ale under a decree, a part of the purchase- iJ^'wIii^tJ^ 
money was deposited, and the vendee afterwards refusing to 
complete the purchase, the_ vendor filed his bill to compel 
the payment of the money and perfect the sale ; the Court 
allowed the defendant (the vendee) to forfeit his deposit, and 
give up all claim to the thing intended to be put*chased« 

7. It was resolved in this case, that when a person sends Bexwdl % 
an article to an auction which adveitises to sell to the best S**"**^*'* 
bidder, with orders not to have it sold under such a price ; an ^^^^* 
action will not lie against the auctioneer if he sells it at a 

ftrice less than that so meniioned, as such dealings are a 
fraud on buyers, who suppose the lot is to be knocked down 
totlie best real bidders but it is otherwise^ bad he ordered it 
Vf^'C rd be het tifi under such a price. 
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Per Lord ICen- 
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S. Guild. 
Kast. 1729, 



And it was in this case farther decided^ that if the owneV 
of goods or an estate sold by auction, emfiloys flujfeta to bid 
for him without declaring it, it is a fraud on the real bidders, 
and ihe highest bidder cannot be cdnipelled to complete the 
purchase made under such circumstances * 

I 

And note, That an auctioneier who sells goods may main- 
tain an action for them against the buyer in A2.9 own name^ 
even where the goods were sold al the proprietor's own 
house ; for he has a possession coupled with a special prop- 
erty or interest, a lien for the chargf s of the sale, the com- 
mission, and auction duty whi6h he is bound to pay. 

, And so if an auctioneer will not give tip the name of his 
principal, he is fiersonally liable to an action on a warranty 
or representation respecting the thmg sold, or for not com- 
pleting the purchase after it had been knocked down ; but if 
the principal is known, the action should be against him. 

2d, The next ground of aantmfihit on express contracts I 
ihall consider, is that arising from 



WAGERS. 



Per Lord Mans- " Wagers upon indifierent matters, without any interest 
field. « in the parties farther than the wager itself, are allowed 

Cowp. 792. « by the laws of this country, unless where they are re- 

-strained by particular acts of parliumerit*" ^ 



Goodv. Elliott. 
3 T. Rep. 693. 



Per Lord 

Mansfield. 
Cowp. 38. 



As irt this case, where ^he wager was, Whether one Su- 
sannah Tye had not bought a certain waggon of one t)avid 
Coleman ? After a verdict, for the plaintiiS', it was moved in 
arrest of judgment, 1st, That all wagers were void at com- 
mon law, where the party has no interest in the subject, 
except that created by the wager. 2dly, That wagers came 
within Stat. 14- Geo. 3. 48. as wagering policies j but it was 
rfesolved by the court (diaaentiehte Justice BuUcr) 1 st, That an 
interest in the subject matter was not necessary to enable the 
party to maintain this action, which might be .on indifferent 
matters. 2dly, That wagers were not within the stat- 
14 Qeo. S. which was confined to policies- of insurance and 
written instruments only. 

" And aasum/isU will lie to recover a wager fairly won i 
^^ but it must arise on a contingency, the event of which is 
^< then unknown to both parties ; it must not be for a blind 
^ to an illegal or an immoral transaction, or to conceal 
" simony, usury, or bribery ; nor must it be inconsistent 
'* with the sound policy of the state to support it." 

1. '< It is essential to a fair wager that it is contingent^ and 
♦* the event unknown to the parties at the time of laying the 

wager ; for if either side have a certainty of winning, the 
" wager is void." 
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As where the wjtger in question was between two young Lord March 
men on the longest life of their respective fathers. Jn fact, ^U^*^^™ 
at the time when the wager was laid, thp defendant's father ^^^^" 2803. 
was dead, he having died the same day on which the wager 
was made ; but at such a distance, that the event could not be 
known for acme day a after. The defendant refused to pay, on 
the ground that it was impossible he could win, his father 
being dtad when the wager waa rnade^ and so, that as he could 
not win, he was not bound to pay. But it was held that 
the event being unknown at the time when the wager ^as 
laid) t.hsLt it was a fair wager > and the plaintiff had judgment 
for the amount of it. 

So where the wager wji«, that a decree of the vcourt of Jotitsv. Ran- 
Cbancery would be reversed in the lords on appeal, and th(B ^*^*- 
plaintiff had ^ verdict ; it was moved to arrest the judgment °^^' 
on two grounds. Ist, By assertiiig that the wagtr was not 
fair, from the circumstance that the laws are positive ^nd 
certain, and so the event not contingent. 2dly, As being • 

illegal, Si3 £ontra bonoa morea, it being improper and disgrace- 
ful, and so against principle, to suppose that a decision 
would take place contrary to right ; and therefore that the 
Court would not support it. But it was held t/> be contin- 
gent, the question bemg clearly doubtful. Sdly, That it was 
naither improper nor prphibited by any positive law, . nor 
contrary to aniy pripciple of policy or morality ; and the 
plaintiff recovered. 

2 " The grouu4 Pf the. wager must not be an immoral qr C«wp. 3|- 
^ indecent tranaacHony for such cannot be recovered ; nor in- 
^* volve any question by which the peace or character of oth- 
^* ers may be affected." 

As where the wager was upon the sex of MademoiaeUe ^*PPPfr^>' 
jyMon^ tlie action was held not to lie. 1 st, Because it afford- ccwp 73$ 
ed an opening Xo indecent and improper evidence. 2dly, 
Because the peace and character of a third person might t>e 
materially injured by an inquiry in which such person was 
•pat concerned ; but by the voluntary acts of two uninterested 
persons was brought into question* 

3. " Neither must it be a cover to an illegal tranaaciion^ Cow p. 38. 
-" as to conceal bribery, simony, or usury." 

As where the wager yras between two voters on the event ^^ or^**''*' 
4if an election then depending, it was adjudged that the ac« 033 *j^ 
tion would not lie ; for so it might be made a means of bri- 1 Term Rep. 56 
i>ery at the election* But had the persons not been voters, 
it might hs^ve been otherwise. 



*< And a fortiori wherever the wager is itself illegal, or 
^ arises from an illegal transaction, it is not recoverable. 
-<' Such are the cases of wagering policies." 

So 
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So where the wager was on a racet but the sutq run ibr 
Tvas under 50/. and so was illegal under Stat. 13 G. 3. c. 19. 
jit was resolved, that the plaintiff could not recover ; for tbjp 
race» which was the subject of the wagerj being illegal^ so 
ulso was the wagc^. 

Such alsQ a^ wagers founded fti gaming) which acre 
avoided by stat. 9. Ann, c. 14. 

But 1st. <^ Under the statute the wager must arise from 
'c fiiay^ or be laid on a perscm filaying at so^ie game prohib- 
« ited by the statute." 

Fpr where the wager was that one Clarke would not run 
jfour miles in twenty-one minutes ; this was adjudged not to 
,be within the statute ; for the person by whose means tl>e 
wager was won was not playing, though it was admitted that 
a foot-race was a game prohibited under stat. 9 Ann, ; and 
that, if it had been laid and proved that Clarke was playing 
at a game, called a foot-race, the wager would not be recov- 
erable : but tliat did not appear; as Clarke might be running 
for exercise or amusement, and know nothing of the wager ^ 
and so could no^ be said to be playing, 

2dly, "So where the wager wa3 not on the event ©f the 
." game played at, but on a collateral matter.*' 

As where it was, Whether one of the players was bound 
to move a man at backgammon, not on the play. It was a4r 
judged to be recoverable in this action. 

But where the wager was, How many different ways 
there were of nicking seven the'main at the game of haatard ; 
the Court held, that such a cause should not be entertained 
in qourt ; for the game of hazard being prohibited by law, it 
would be admitting the discussion in a court of justice of a 
subject founded on an illegal transaction. 

4. ^< So the wager must not be on a question which it U 
*« inconsiatent with the sound ficUcy o€ the £tate to enter into 
<^ the discussion of/' 

As where the wager was respecting the amount of the 
hop duties of Canterbury, it was adjudged that the action was 
not maintainable ; for it made it the interest of one of the 
parties to diminish the public revenue, and was laying open 
to foreigners the internal resources of the kingdom, and 
drawing that into discussion which should only be canvassed 
in parliament. It was therefore a matter which in souad 
poUcy ought not to be brought into question. 

5. Where a wager is laid and the money deposited in the 
hands of a stakeholder, though the subject-matter of the 
.wager (as a boxing match, ex. ^r.) be illegal, the stakeholder 
.cannot justify holding the money from either of the parties: 
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Jiin that ground. And in such case, though the batik 1>'^ 
fought, it* either p^irty gives notice to the stake holder not to 
pay over the money, and brings his action before it is paid 
over, he ran recover it. 

And Jyfote^ That to recover a wager, indebitaSuB asaumJiHit Bovtr/ v. 

-vVill not lie, but a special aaiumtksit ; for indeb, auum/isit lies !?';*^^*'""^-, 

only where debt will . j,^^{g Case. 

Salk. 23, S. P. 
* 3d, " A third ground of this action is that for Carih, o3H. 

3. TermK.rOi. 
*[ 20 ] 

USE AND 0-CCUPATIOir. 

I. " This was given by stat, 1 1 Gt^o.^. c, \9, which cnAcls 
^ {s, 14.) that where the agreement is not by deed, the 
^^ landlord may recover a reasonable satisfaction for tho ten- 
*>' ements occupied by the defendant, in an action on the; 
^* case for use and occupation ; and if in evidence on the 
<• trial any parol demise, or any agreement not by deed ap- 
" pears, wherein a certain rent has been reserved, the plaii^ 
^' tiff may make use thereof as mi evidence of the guancum 
** of the damages." 

1. " Where there is a note in writing expressing the 
*< quantum of- the rent, no evidence of a parol agreement 
"for the payment of any greater rent than is therein ex- 
(c pressed shall be admitted : for this would elude the st*itutc 
^^ of frauds, if the courts would admit parol evidence to 
^* supply or alter wiiiten evidence '* 

As in this case where there was a written agreement to Preston v. 
let a lease of an housti for '26/. fier ann,j gn this an action Mcic. ..j. 
was "brought for the use and occupation. The di-fcndant ?,^?J*^*^' ^^^' 
paid 26/. info court. At the triul the plaintilV offered to 
give parol evidence, that besides the 261. per ann.^xhfi defcnd- 
.untwastopay the ground landlord '2/. I^.v. 6dT This evi- 
dence was held to be inadmissible^ particularly as no evidence 
was offered that such payment had ever been made. 

Before this statute, rent was recoverable only by action of Green v. 
debt ; for at common law assttm/mt would not lie for it. Harnngtotu 

tlutt. o4. 

3. w jissumfiait for use and occupation will only lie, where 
i* the defendant holds by permission of, or by demise, from 
** the pirintilF." 

Therefore where a tenant from year to year of an house Naish v. 
4rt a yearly rent, became a bankrupt in the middle of the « fl*^«!^' t^ qon 
year, and his assignees entered and kept possession for the re- "'fii^^ 
Tnaindcr of the year : it wjs heid that the lessor could not 
maintain an action for use and occupation against the aa- 
Bif^neea^ for tiie bankrupt's occupation as well as their own, 
without /IroTwn^ their aficcial inatance and requeat for the bank- 
iTupt to occupy during the ^me tjjat had elapsed before the 
:^i(i^ruptcy^ 

'" Therefore 
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1 Term R. 378. 



[ 2t ] 
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<' Therefore no action for use ai^i occupation ivfll lie 
'^ where possession has been adverse and tortious ; for such 
^< excludes the idea of a contract^ which in all cases of this 
<< action must be express or implied." 

For where the defendant was tenant from year to year to 
Mr. Bowes, who, in the year 1777, together with his wife 
had granted an annuity to the plaintifif, charged on the estate 
of which the defendant was tenant : Bowes received the rents 
till November 1784, when 81/. rent was in the defendant's 
hands ; in 1785 the plaintiff drot/^^f an ejectment^ Bnd recov- 
ered possession, and then gave notice to the tenant (the defend- 
ant) 10 attorn to him^, and pay over to him the rent then in his 
hand. Defendant refused to attorn or pay him the rent ; 
upon which a writ of possession wa& executed, and this action 
brought for use and occupation, for the rent accruing from 
the time when the last payment was made to Bowes, to the 
execKtion of the vvrit of possession. When it was resolved, 
That the plaintiff might recover in this form of action for 
the time before the ejtctment brought^ but not for the rent ac* 
crued after ; for by bringing the ejectment the plaintiff had 
|rom that lime considered the defendant as a trespasser, his 
title tortious, and so there could be no contract implied. 

3. " Msumfisit for use and occupation will not lie where 
the " premises have beea let for an unlawful purpose." For 
where this action was brought to recover rent agreed on for 
the use and occupation) of certain premises belonging to the 
plaintiff: it was proved that they had been let to the defend- 
ant, who was a woman of the town, by the plaintiff's wife, who 
managed his house ; and that at t/ie time of the letting she was 
informed (f the circumstance^ and exfi^esaed her acquiescence^ 
that the defendant should be at liberty to receive visitors there 
for the fmrfiose of/irostittUipn, Lord Kenyon directed a ver' 
diet for the defendant. 

4. Tenant at will demised over to another. It w^^s held by 
Dennisony Justice, That he might maintain an action for use 
and occupation ; that however the law might be between the 
original landloi'd and the first tenant, yet that there was a 
contract between the tenant at will and the defendant : and as 
the defendant had enjoyed the benefit of the contract, he 
thought the action was clearly maintainable. 



Morgan v. 
Ambrose. 
Monn^outh 
Lent Ass. 1759. 
MSS. 



" fiermiasion of or demise from the filaintiff^ he shall be liable 
<< in this action, and shall not be allowed to question the 
" plaintiff's title." 

For where in an action for use and occupation, the plain- 
tiff gave evidence of payment of rent by the defendant fot 
19 years, the defendant would have gone into evidence to prove 
a title in another. Per WUmot^ Justice » Payment of 

rent. 
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r^nt, and holding- under a person, for so long a time, is con- 
clusive evidence against the defendant ; and he cannot set up 
a title in another. And as to the objection that has been 
made, that the defendant may be liable to t\vo actions for 
the rent, by the persons having difiFercrnt titles, that cannot 
be the case ; for though another has title, yet he cannot 
bring an action for the rent till he has made an entry, and 
recovered in ejectment ; and then it must be trespass for the 
mesne profits. 

But he agreed, that though the defendant could not con- S, C, 
trovert the title, yet that he might give evidence to explain 
the holding under him, as that he was executor during the 
minority of A. B. and that his interest was then determined: 
for that admits the plaintiff's title, during the time the de- 
fendant held under him. 

So where in asaumfisit for use and occupation of glebe by Cook, clerk, 
the incumbent against the tenant, to whom the glebe lands J'i^^'^^p ^ 
had been let by a former incumbent, and who had paid ^""^ *^* * 

rent to the present, it was held, that the defendant in this 
action could not controvert the plaintifTs title by shewing 
that he had been simonically presented. 

5' " In order to entitle a party to maintain thia action, 
** the occupation must be such as the party contracted for, 
" with a view to its being for his benefit." 

For where the plaintiffs contracted to sell their interest in Hearn v« 
a wharf to the defendant, and stated that the lease had 13 Tomlin. 
years to run ; upon this contract the defendant entered into ^^^ ^' 
the possession of the wharf, but it bting discovered that the ' 

plaintiffs had but three years, the defendant refused to 
complete the purchase. It appeared that the defendant had 
been put to considerable expense in removing timber to it. 
The plaintiffs brought aasumfidt for the use and occupation> 
when it was niled by Lord Ketiyon^ that the action was not 
maintainable ; inasmuch as the occupation had not been ben« 
eficial to the defenolant, but on the contrary had been inju- 
rious, as in case he had known that the plaintiffs had only 
three years, he would probably not have taken the premises. 

6. By a. 15. same statute, ^< It is enacted, That if any 
^' tenant for' life dies before or on the day on which any 
•* rent was made payable, upon any lease which determined ' 

** with the life of such tenant for life, his executors or ad- » 

** ministrators may in this action recover against the under- 
^* tenants such a rateable part of such rent, as would be due C ^2 J 

^ to the tenant for life for the time he lived." 

■ 

In ChaBcery, Lord Hardnvicke decided, that when tenant in ^^^^ \ ^j^ssV 
^pdl made a lease for years and died a week before the rent Ambler 19S» 
DQcame diie, vnthout iaaue^ that his executor was entitled to 
«n apportionment of the rent ; for though tenant for life 

only 
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Howell V . 
Han forth. 
S Black. Hep. 



only is mentioned, yet he as to this is a tenant for life. 1ft 
the same c»;se Lord Hardwickc was of opinion, that tenant 
for years determinable on lives, was within the mischief of 
the statute. So where a wife had an annuity as a separate 
maintenance, payable quarterly, and died in the middle of 
the quarter, the annuity it was held should be apportioned) 
though annuities are not within the statute. 

4th. The next class of Express Contracts, which ai'etbe 
foundation of this action, arise on 



Pottet V, 
Pearson. 
Salk. 129. 
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Taylor \% 
I^obLins. 
% Stta. 39?. 



BILLS OF EXCHANGE AND PROMISSORY NOTES. 

Under this bead I sl^all consider, 1. Tl.obe points in which 
Bills of Lxchanje and Promissory Notes agree : 2dly, In 
wl)at tlicy diftVr. 

1st. Bills of Exchanj^e and Promissory Notts a^rec, 1st, 
in thtir being nec^otiable when drawn in a particular form. 
2:i.y, In t'oe morfe in which they are negotiable. 3(ily, They 
differ in tliis, that in the case of Bills of Exchange, the forms 
of acceptance and protest are necessary ^ which in cases of 
notes are not required. 

These form the following heads : 

I. What Bills or Note's are of a negotiable nature. 2. In 
what manner negotiated. 3. The acceptance of Bills of 
Exchange. 4. The protest. 5. The nature of payments^ 
by Bills or Notes. 

1. Of what Bills or Notes are of a negotiable Nature. 

1. What JSTotcB are of a negotiable Naturev 

Bills of exchange drawn in the usual form, of being fifty- 
able to A, J3. or ordeTy were at all times negotiable by the cus- 
tom of merchants ; but promissory notes were first made so 
by Stat. 3 Sc 4 Jinn. c. 9 «. 1. which enacts, *< That all notes 
" signed by any person, or by any body, politic or corporate, 
" or by any person intrusted by them to sitcn such notes, 
" promising to pay to any other person, or order or bearer, 
" the money mentioned in such note shall be assignable over 
<^ by indorsement as inland bills of exchange are ; and the 
(^ indorsee nrdy maintain his action on such indorsement.*' 



1. It is sufficient, if the note is drawn in the maker's 
hand-writing, thus : " I, A. B. promise to fmy^** (or his name 
be written by him, in any part of it,) &c. without being sub^ 
scribed A» B, though the words of the statute are signed by 

ViJ^2L, Raym. ^\\c\\ person : for the statute docs not direct the name to be 

in any paiticulur part, or -subscribed in any particular manner. 

2. " No promissory notes are negotiable, but such as are 
" for the payment of money ab.ioluteliK For if they depend 
^^ on a contingency, thty are not negotiable." 

A9 



1375, 
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As Vbere tbe note was^ " I promise tp pay /.— — on the 1 Burr. 323. 
death of George Heoshaw^if he leaves me so much, or I Roberts y^P^ak. 
am otherwise able.'' It was adjudged, that this note wad 
not a negotiable one within the statute ; for it was. for the 
^ym&nt of money on tbe contingency of C^eorge Henshaw 
leaving thfr person sb much money) or th^t be wpu}4 other- » 

wise be able, neither of Which migbt( h^pp^^i. 

So where the note was a promise to pi^y l^-^aft^r the 5^^?^^ ^' 
defendrnfa marriage^ it waa held not to be a negotiable note ; ^ Stn.'li51; 
£>r the defendant might never marz'y, and so the not^ wa^ 
contingent. 

Therefore notes in the uUemaitve^ are not negotiable, as ^ 1"^* ^' 
note promising to pay or deliver an horae^or to, pay if/. S. i^l-^^v 13b^ 
does not, are not negotiable notes ; for the note becomes a 
nullity by performance of the other part of the alternittive. 

" But where notes are to become payable on an event 
^' which will certainly hafifiefij and take effect in future, they 
" are then negotiable." 

As where the note was for. the p)iyment of money six Cootefc ▼ . 
weeks after the death of the defendant's fathery it was held to o S^^^^klT 
be a good negotiable note, fbr the event was certain, and ^^ 
the uncertainty only went to' the timt of payment, which 
did Dot destroy its negotiable nature ; for such is the nature 
of all notes payable aftei^ sight. 

«< As in the cases already eked, of notes payable on the 
<< death of any person, which, though uncertain as to the time 
<< when they would become payable,' that depending on the 
" time of the person's death, were yet negotiable where the Evans v. Undei*-' 
•« promissory note was to pay, upon the receipt of the mak- J^^j 
*' er*3 wages and prize-money from his Majesty's ship Suf- ^ 
^ folk ;*' this was adjudged to be a good and negotiable note, Andrews v 
as th^ pa3dng of a ship was * a thing certain, though the time Franklin. * 
wlien it would take place was imcertain. 1 stra. 24 S. Y.- 

*[ 24 ] 

<^ And so a note at first contingent may, by subsequent Goas v. Nelsoit. 
<* words, become positive an4 negotiable ;" as, if a note was 1 Burr. ^26, 
drawn by an ihfant, promising to' pay ^^ when he cornea <if 
<(a^f," that would not be negotiable, on account of the 
uncertainty of the event ; but when it is added, ^< oh his 
** coining of age?" w^. " ISth June 1750," there the time 
is specified, and it becomes a certain debt solncncUim m fy- 
turo, 

3. << Notes, in order to be negotid^le, must be fyr the 
** ftay^nent of money only** 

For v/here the note wa^ " to deliver up horses and a Martyn v. 

** wharf, and tb pay money at a particular day ;" it was ad- Channtry. 

judged to be not a note negotiable vithin tbe statute, not ^ Stn, \3TU 
Heisig for the payment of money only* 
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Morey. So a promise to' pay 300/ to B, or order, in three goo<f 

Vanlttte. jj^*/ Ikclia Bonda^ was held to be not a negotiable note 

4. « No express form of words is necessary to constitute 
*^ a good and negotiable note, provided it amounts to ' anr 
" absolute promise to pay." 



Morris V. L«e« 
1 Stra» 62^';^ 



Chadwicke v* 

Allen, 

1 Stra. 706; 

Smith.VtKendai. 
6 Term Rep. 
123, 



Popplewell V. 
Wilftozu 
,1-Stnu 264, 
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Jenny v. Uerle, 
X Stra. 591. 
Carlos V. 
fancoart« 
.5 Term R. 482. 

S. P. 



Dawkes v. Ld. 
Deloraine. 
3 Wils. 20B, 



Jocelyn v. 
Laseree. 
1 StTa,59l. 



As a note promising to be accoimtable to J; S. or order, 
Value received, br for the debt of another, (1 Stra. 264.) is 
negotiable. 

So acknonbledging to have received certain notes, and to be 
indebted iu the balance^ which the maker of the note promis- 
es to pay, is a good and negotiable note. * 

A note payable to ^. B, without the words, "or order," 
is a promissory note within the statute. 

" And where a note contains a promise to pay absolutely, 
" it is not necessary to add for value received,*^ 

For where in error from C, B, in case on a promissory- 
note, wliereby the defendant promised to pay to the plaintiff 
'— — /. for a debt due by ji. B, to the plaintiff, it was ob^ 
jected. That this not being for value received was not within 
the statute, and, firima jacie^ the debt of another is no con- 
sideration to raise a promise ; but the court held it to be 
within the statute, being an absolute promise, and every way 
4b negotiable, as if it had been generally for value received. 

2. WhatBilla cf Exchange are of a negotiable ^lature. 

1 , " BilU of exchange must be drawn iovWi^iiayment ofmon^- 
" ey absolutely^ in order to be negotiable ; that is, they must 
" not be confined to credit on any particular thing or fund, 
«' or depend for payment on any particular event or con- 
«* tingency." 

For where the bill of exchange was drawn " on the monies- 
in the' drawee's hands belonging to the proprietoi's of the 
Devonshire mines, being pait of the consideration money 
for the purchase of the manor of West Buckland /" this was 
held to be not a: negotiable bill of exchange ; for it w^as 
charj^ed on a /larticuSarfund which might not answer, and so 
the bilb was not payable at all events. 

So where the bill was drawn thus t Pay to M. R. 32f. 
out of William Stewart's money ^ an soon as' received ; this 
was adjudged not to be a negotiable bill of exchange, on 
account of the uncertainty of the fund on which it was 
drawn. 

So where the bill was- drawn by an officer on his agent* 
on his growing subsistence^ it was adjudged not negotiable for 
the same reason. 

"For 
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** For it is essential to a bill of exchange, tliAt it sbarll d^^ Per Dc Grey. 
^ pend on the ftersonal credit of the parties, whose names ^- J- >«l>4wkca 
<« are on the bill indtjpendent of any fund, event, or con- Jw^i^gor'*^"'' 
** tingency ; for in order to charge them they must be/io*- 
" sonally liable ; but when the bill is drawn on any fund, the 
^, fund is the debtor, not the person ; so when drawn on 
^< any contingency, the person is not liable till the contin- 
^< gency happens. So that it l:>ecouies necessary to ascertain 
** what are properly bills of exchange, and what not ; as if 
^ the bill is not a negotiable one, the party^ is not liable to 
" an action on it." Therefore, in the case of JDawkes v. Lord. 
Deloraine, su/iray which was!against the defendant, as drawer 
9f the bill therein mentioned, he was adjudged not to be 
liable : for having charged the bill on the money of William 
Stewart when it was received, he did not mean to mepce hinv- 
«elf liable, and he had judgment accordingly. 

^ " But where a particular fund is mentioned, if(l:cU is one ^stta??©^"*** 
tf that ia certai?iy a^id the party is still liable personally beside, 
'^ in that case, the bill is negotiable which Is dr^wn on its 
^' credit." 

As where it was drawn Ijy an officer in these words.: 
>' Pay to ^. S. or order, i ■ . 1. , as my quarterly half -^pay^ lo 
be due from the 24th of June to the 24th Sefitember^ by 
advance." This was held to be a good bill of exchange : 
for the half-pay was a x:ertain fund, and it was only a di- 
rection to the drawee out of what fund he was to be reim- f 26 ] 
bursed ; but the money was to be advanced on the credit of 
the person. 

^' But where a bill is so drawn on a particular fund, though 
^* not regularly a bill of exchange to charge the parties per* 
'< sonally, it shall operate as an assignment of so much, and 
« bind." 

. For where Debirajr, an officer, drew a bill of exchange Clark ▼. Adair, 
on the agent of the regiment, " Please to pay to Ji. B. th^ ^>^ ^^^} * G- 3. 
sum of ^, out of the first money that becomes due to ^^^'^^^^^^ 

. e «• • I* L Bullcr J. m 

me on account of arrears^ or nonTettective money ; the Master v. Miller. 

defendant did not accept the bil!, but marked it in his book, 4 Term R. 320- 
and promised to pay it when effects came to his hands. 
Debirav died before the bill became due. It was allowed 
on all hands, that this was not a bill of exchange according 
to the custom of merchants, being to be paid out of a partic- 
ular fund ; but Lord Mamffield said, it was an assignment for 
a valuable consideration, with notice to the agenl, and he 
was bound to pay it. He said, the agent is the known public 
officer for the regiment, and that the administrator could not, 
prevent the money from coming to his hands ; and that he 
remembered a case in chancery, where the agent (under the 
like circumstances) had paid the money to an administrator! 
and he was decreed to pay it over again to the person in 
whose favour it was drawn \ and so this being an atption hj 

this 
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3 Wils. 211. 



Archer v. Bank 
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Doug. 61J5- 
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jBanbuiy ▼. 
1 Stra. 1212. 



White V. 
Ludwich- 
Bailey on Bills 
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the administratrix of Debiray^ to rtcpytr the montf to the 
amo^int of which the hiU had beifin drawn, it was inikd. That 
tiie holder of the h4il h^ a title te Xtit money ; and the de- 
fendant had a verdici. 

S. *< In order to make bill) of ekehaago fkeg;otiable, they 
" ttiust be fidyublt to order- pr At«nfr. For if a bill is payable 
'^ lo a pfei;$on only .hy name, tt Is Hot negotiable, as by the 
." tenxis of it^4t i& Ix^n&ned to such (lefsoli only-^' 

<< So if a bill of etcheoig^ is 4f iiwn for a patticuUr por- 
<^ pOse, or is direa:ed to bt appKed lo a patticukr use, such 
^^ bill of exchange is Mt nftgoUabie, and tiM whether the 
.« dii^ctibn is im the body of the bill or by iadorsemeni." 

For where one Dahl, k Dane^ reftideht in Denmark, beiiVjl: 
indebted to the house o;f H<ade and Co. of ^.ondon, applied 
to one Mestue to get hkh a bill on London, in order to dis- 
charge the debt, Mestue procui^ him a bill to \he amount 
of the debt from the plaintiffs, oti Heido and Co. This bill 
was a regular bill of exchange, and payable Uf Mestue Of 
order ; Mestue remitted the bill to London, with this in* 
dorsement i << Tiie within biil ti) be credited to Duhl^ value in 
w account ;** and I he leitel* in which it was Enclosed informed 
the house of Heide, that it was to be applied to the discbarge 
pfthedebldue to th««ibyDahK The bill was received, 
ai^ notice giveh by Heide ^nd Co. that it should be so ap- 
plied. Aft<:i*Wards a clerk in the house of Heide forged an 
indorsement on thi^ bill, end got it discounted at the Bank 
of lilngland. When the day of payment came, the acceptors 
having become insolvent, and the clerk absconded, one Fulg;- 
bcrgti pttidit for the hoi^ur of the plaintiffs {the drawers) : 
and this acti&n was biVKight tO recover back its amount: 
when it was besolved, that by the special indoi*sement, the 
.bill, though originally negotiable, ceased to be so ; so that 
not being ne^tiable farther than to Heide and Co. the Bank 
of Engtahd had paid the money ki thoir owi^ wrong, and> 
Uie plaintiffs had jopigmesit. 

3. << It 6eems to have kieefi Im^merly tl^oi^ght necessary 
<< that bills of exchiangc, in oilier to be negotiable, should 
« %!fcptH^S9 to be j%f *a/«* f*eceivvd/* 

For wh«»e tiie bill was in these wordfe, « Pay to M^. 
Richard Banbury, two hundred pounds, on account &[ 
the freight of the Vale G«iiky, and this shall {be your 9af« 
ficient discharge ;*' the defoodayits accepted the bill spe- 
cially. On boin^ stied oh thi^ acceptance, it wan adjudged 
0ot to be a bill of exchange as wanting the words vaUu: 
received. 

But however^ it has boon skice vetUed on dettunr^r, that 
it is not necessary tbat tho bill ^f twclMnge flfaoiiki unport ^ 

be for if^kfie rtcn»cd. 
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These cases apply to the particular nature of pi^i^^issory 
.ftotes and biilsrof exchange. In the followiiii^, neither are 
.ntfgotiable^ as^being; void at law in their creation ; neither 
can they by ac^ future negodafa^ility be made valid^ even iti 
•the hands of a bonajidc holdejq. 

4. If made by 9Lfcme cjovcri- 



nan during' coverture gave a note 0|f hand tj ^ l 
r, it was adjudged to be void : and though ^ s«a.^4. *^ 



For where a woman 
for a sum of moncy^ 

jin this case after her husbantPs death nhe fttomiaed to pay it^ it 
was held not to establish the note, which wa9 void in its 
creation. 



3. If given for an tisurimu con^deration. 

F6r where the deferidiint having occasion t» boiTow two Lowe v. 
hundred pounds ; two persons, of the names of Hariis and Walker. 
5tretton> agr(eed to lend it 's but pnetending not to have the , R°"f^ '^^^' 
money) prevailed on him to tak: i^odsy wMch .they valued at D^hie. 
4WD hundred pounds, and for which he accepted . the bill 2 Stra. 1243. 
iOf exchange in question in their favour. These goods, when S. P. 
they were sold, produced but 117/. The bill of exchange [ 2.6 ] 

was indorsed over to the plaintift' faidy, and fpr a valuable 
consideration ; and he having sued the defendant on it, it 
was resolved. That the pretended sale of goods was ^ give a 
ycolour to the parties to take more than legal interest, and so 
was usurious. 2dly, That the bill, being given in considera- 
«tion of this usurious contract, was nbsolutely void (under 
Stat. 12 Ann, X-^,) even in the hands of a fair indorsee ^ aaid 
the defendant had judgment. 

But if it has been giveti for a bona fide consideration, usury Daniel v . 

iu any of the intermediate transactions shall not avoid it in Carton^. 

the liand of a boiza fide indorsee in an action against the ac- Espin. N. P, C 

ceptor. ^** 

3. If given for motaey ^on atgaming^y or lent to gafne fjifh. 

As where in an action by the Indorsee of a promissbry Bo^yer v. 
note, it appeared that it was given by the defendant fitr Brampton. 
money lent to him knov^ingly to game withy by one Churchy who 2 Stra. 1155. 
had indorsed it over to the plaintiff for a valuable considcra-* 
tion, it was held, that stat. 9 Jinn, Vi. having declared all notes, 
whereof the whole, or any part of the consideration, was 
money knowingly lent to game with, to be void to all intents 
(ind purposes whatever ; and this note being t>f that descrip* 
tion, it could tiever be recovered in any hands whatever. 

4. By Stat, is Geo. 3. 51. ^< All negotiable promissory 
^ notes, or inland bills of exchange, for a less sum than 
^^vHrettf thilliiigs, are declared to be null and void, and 
" l^tsoQS issuing them liable to tt penalty of 90/." 

And by stat. 17 Geo. 3. c. $0. it is further enacted, '' That - 
/* all promissory notesi bills of exchange, or draughts, being 
" negotiable, to the amount of twenty ^hillings or upwards, 

"and 



28 



ASSUMPSIT. 



Vide Bowmai* 
V, Nicholl. 
5 Term R. 537. 

Mister V. 

Miller. 

4 Term Rep. 

.>20. 



[ 59 ] 



SnViih V. 
Boehm. 
Gilb. Rep. 93. 
2 Lord Raym. 
1396. S. C. 



'^ and less than 5/. or for 5/. , shall specify the names an<J 
" places of abode of the person to whom or to whose ordev 
<• they shall be payable, bear date at or- before the time when 
" they are issued, and be made payable within twenty-one 
^ days after date, shall not be transferable after the time 
^ limited for payment, and if indorsed, the time must be 
^ mentioned, and the name and place gf abode, and signing, 
"attested by witnesses/' 

5. " Any alteration in a bill of excliange in a material 
" part, shall make it void in the hands even of a fair holder 
'.* for a valuable consideration/' 

As where a bill was drawn on the defendant dated the 
26th of March, three months after date, and accepted by 
him ; but while in the hands of the payee the upper part of 
the figure of 6 was erased, and it stood as dated the 20th. 
In this form it was indorsed to the plaintiff, who sued the 
acceptors ; when it was resdlved. That he could not recover ; 
for by this alteration the time of payment was accelerated 
and materially changed, and by such means the instrument 
avoided. 

JVoCff It is necessary to attend to what notes arc nego- 
tiable, and what not ; for if the plaintiff declares as indorsee 
on a note of hand under stat. 3 and 4 Jnn, ch. 9. and has judg- 
ment, and it afterward appears that the note was not nego- 
tiable, judgment will be arrested. 

1. In what manner Bills of Exchange or Promissory 

Notes are negotiated. 

This is either by indorsement or withoHt it, that is 
merely by delivery. 

1st. When a promissory note, or bill of exchange, is of a 
negotiable nature, it then only can be indorsed over to a 
third person ; I shall therefore consider the decided cases as 
to indorsements under the following heads: I. Who may 
indorse a bill of exchange, or promissory note. 2. In what 
manner an indorsement should be made. 3. The effect of 
the indorsement. 4. The manner and order in which the 
several parties arc chargeable. 

1. Who may indorse Bills of Exchange^ or Promissory 

MitC9, 



Conner v. 
Martyn. 
1 Str«. 516. 
3 Wils. 5. 



1. The payee of a bill of Exchange, or the person to whon^ 
^he note is payable, must, from the nature of tlie transaction, 
be the first indorser. 

2. If a note is made to a feme corvert^ she cannot indorse 
it ; for the right is vested in the husband, and he alone can 
indorse it. So if it was made to her when sole, it is the 

spme. 
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ydine, for if she afterwards marries, the huttband must indorse 
the note ; for bcin^j personal property, it belongs exclusive- 
ly to the husbund. 
• 

3. So by the custom of merchants, en executor oradminzs- Robinson 
trator may indorae over a note 43r bill o/er change : for the whole ^' wM°"^i 
property is in them, and the note or bill is in its nature ^ $mi. 1260« 
assignable. S. C. 

So a bill of exchange msiy be mdorsed to an executor or King v. Thorn, 

administrator as such, and be sued for by such executor or Mic 27.G. 5, 

administrator : as in payment of. a debt due to the estate of f • ^ ^ 

a testator or mtestate. 4g^^ "^ 

4. " If a note or bill of exchange is made payable t6 two 
^ persons, doth should indorse it, unless they are partners ; in 
•* which case one may indorse in the partnership name.** 

*For where the bill in question was drawn by two persons ^*^<^*^- 
of the name of Maydwell payable to their own order, they poogl7'653. 
wore not partners, and one of them only indorsed it to the »r* jq i 

plain ti(r. In an action against tire defendant (the acceptor) 
Lord Mansfield nonsuited the ptaintiff, holding that both 
namesy to whom the bill was payable, should have been in-» 
dorsed. On a motion for a new trial, the Court were of 
opinion, That as to this transaction, by making the bill in 
thiit form, " Pay to us or our order'* they had made them- 
selves so far partners, that the indorsement' by one was suf- 
ficient. A new trial was therefore granted. At the second 
trial the counsel for the defendant offered evidence, That it 
was the usage and understanding of all the merchants and 
brokers in London that the indorsement should be made by 
both payees : the admission of thVs evidence was opposed, 
but Lord Mansfield did not think' the question so settled as 
to preclude the evidence offered ; rt was therefore admitted> 
and there was a verdict for the defendant, 

5. " Where a bill of exchange has been delivered for a 
** valuable consideration before a party becomes bankrupt, 
** he may itnlorse it afterwards.'* 

In this case Hitt and Richardson, being paitners and Smith 8c ai.v, 
indebted to the plaintiffs, drew a bill of exchange, payable Pickering. 
lo their own order on one Pickering ; and in part payment q|*p^foP^*h* 
of the debt so due to the plaintiffs, delivered to them this 3 J g 3 B. R. 
bill ; but at that time forgot to indorse it, and the mistake j^^ss. 
was not observed at the time by the plaintiffs. Pickering 
accepted the bill in tKe hands of the plaintiffs, and promised 
];>ayment ; hut before he had paid it, Hill and Richardson 
became bankrupts, and the omission of the indorsement being 
discovered, the plaintiffs applied to them, and they indorsed 
the biil after they had become bankrupts, A-n action bemg 
brought against the acceptor, it was objected, That this action 
could not be maintained, the plaintiffs deriving their title by 
indorsement from the bankrupts : but it was ruled by Loi^ 

Kenyonf 
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Clark V. Ptgot, 
¥ Salk. 126. 



Uaynes. 
Salk. 130. 
S P. 



Thced V. 

Lovell. 

2 Stra. 1103. 



Hawkins v* 

Card/. 

f Ld. Ray. 360. 

Salk. 65. S. C, 



Wiffcn V. 
Roberts. 
Espin. N. P. C. 
261. 



Jolmsbn v. 
Kenyon. 
a W^ik. 262.^ 



trnyoff^ That (Uie plaintifFs ha\ing takeii ilie bills toiv a valu«^ 
able con 3icleration» obtained thereby a complete property ; and 
that the indorsement was merely the formal part, (the evi- 
dence of the transfer,) and so might be made by the partica*' 
after they became bankiupts. On a motion for a new tiial/ 
die Court of if. B. concurred in the judge's opinion. 

2. In what manner the Indorsement i» to be made, 

1 . "The usual mode of indorsing a note or bill is by these 
« words, jpflry the contents to A, B, , and signed by the payee : 
" and such indorsement transfers the property to jf. B. S^ 
" also may a*billt)r note be indorsed by a blank indorsement 
*' of the name alone ; but unless there is some evidence that k 
" is taken by the indorsee as property, the mere indorse- 
" ment of the name does not of itself transfer th^ property 
" in the bill ol' note oUt of the payee, ox^ indorser.** 

As where the plaintiff having a bill of exchange payable 
to him or oitjer, oh tbs defendant, sent it to his friend */. 5. 
to get it accepted, having iirst put his name on it ; J. S. got 
it accepted ; but it not being paid, the plaintiW brought his 
action against the defendant ; it was contended that it would 
not liie, the pwperty being transferred by the indorsement to 
J, S. But Holt^ Ch. J. held, That J. S. had it in his power 
to act either as indorsee of the bill, by writing to that eifect' 
above the plaintiff's name, or as his servant, by writing an* 
acquittance to the defendant above it, in like manner : that 
not having wi'itten an indorsement above, he took the note 
to receive the money as servant to the plaintiff, and so tb(i 
action well lay. 

And therefore where in the action by the payee, the note 
being producedi had his name qu the back of it ; and it was 
insisted, that that was an indorsement. The judge allowed 
it to be struck out in court ; for being in blank, no property 
was transferred. 

2. A bill of exchange cannot be indorsed over for ttfiart 
of the sum it is draivnfor^ for that would subject the drawer 
or acceptor to several actions, updn a contract which i% eit- 
tire. But the holder may have his action for part, if he ac- 
knowledge satisfaction for the rest. 

So the indorsee of an accommodation bill who takes it 
knowing it to be such, and advances on it but part of the 
amount, can only recover as much as he has really paid ; 
but where the bill has been regularly drawn in the course of 
trade on a fair account, though the indorsee has not- given 
the iridorser the full amount of the bill, yet he may rctiover 
the whole, and be the holder of the overplus above the sum 
he has really paid to the use of the indarser. 

Though the indorsee has received part ol the vcior%ey front 
fke indor9er of a bill of exchanger Jie may. r even he le&s* have 
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his action again9t the drauoer of the bill for the whole amouht 
of it J and the indorser have his remtjdy, for so much as he 
has paid, against the indorsee ; for if the action was brought 
by the indorsee only for the residue, the indorser who paid 
him would have his action against the drawer for the part he 
^ad paid, and so multiply actions. 

But if the indorsee of a bitl of exchange receives part Bacon ▼. Scariest 
of the money from the drawer, fie can only recover the rendue H. Blackst. Rep;. 
from the accefitor ; for a bill of exchange being an order from *®* 
the drawer to the acceptor to pay so much money, when the 
drawer p^ys part, it operates as a countermand of the payment 
of so much of the money, and a release to the drawee. 
Therefore, where the plaintiff declared as indorsee of a bill 
§OT 95/. against the defendant as acceptor, the drawer had 
paid 60/. and the acceptor now fudd the remainder into courts 
the defendant had a vetxlict, Lord Loughborough holdm^ the 
above doctnne ; which was confirmed by the couit af 
C. P. 

And the reason of the difference of Ihe two cases seems L ^ i 
to be, That as the bill was created by the drawer in consid- 
eration of the amount first advanced by the payee, or as 
payment of a debt to payee, and he is ultimately liable^ he 
shall be allowed to discharge the bill in any manner he 
pleases : but as payment must ultimately come from him, ta 
allow a partial payment by any other party whose name wa& 
on the bill) would be to multiply actions. 

4. ^ If a bill of exchange or promissory note is drawn 
^ payable to any person or order, and is not paid, but is 
^ taken ufi by the drawer^ such liiU can never regularly 
^ after be indorsed, it is> functus officio^ and no longer ne- 
«* gotiable." 

For where in an action against the defendant as acceptor Beck v. RoMey,^ 
of a bill of exchange, it appeared to have been drawn orig- H-BladwuHep. 
inally by one Brown in favour of Hodgson^ on the defend- ®^* 
snt, who accepted it ; but not being paid when due, Hodg" 
$on returned it to Brov/n^ who paid the money. Afterward* 
Brown indorsed it to the plaintiff, who sued the defendant ^ 
when it was resolved. That the acceptor was discharged by 
Brown takhig up the bill, by which there was an end of its 
negotiability. 

^< Though the rule is laid down thus generally in this pienlus 3 ' Tenur 
^ case, yet it must be taken with sorare qualification ; for Rep- 83. 
^ the rule seems rather ta be, that where a bill or note is 
*^ indorsed after it is due, as that is a suspicious circum- 
** stance, it is incumbent on the party who- receives it, 
^ to satisfy himself that it is a good one, as otherwise 
^< he shall be presumed to take it only on the .credit of the 
^ person from whom he received k. And therefore if the 
^ indorsee of a bill or note, sa indorsed after it is due^ sue 
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Brown w, Davis. 

STennRep. 80. 

Taylor v. 

Machtr. 

F. 37 Geo. a* 



Anchcr v. Bank 
of Eng. ante. 



"the acceptor of the bill j or maker of the note, the dc- 
" fendant' shall be allowed togo into every circumstance oS 
" defence he might have had against the original party to 
^ whom it was payable.'* 

Therefore where the defendant was the maker of a prom- 
issory note) payable to one Sandal or order, and he had 
iBdoraed it to^ one Taddy, who had noted it for non pay v 
nienty and afterwards the defendant paid Sandal, but neg* 
kcted to take up the note. Sandal having paid Taddy, got 
the note again, and passed it to the plaintiff long after it was 
due, who now brought his action against the defendant. It 
was resolved. That the defendant should have been admittedr 
to give evidence of those facts ; that the noting was a strong 
circumstance of fraud, and that slight evidence should weigh 
with the jury to presume that the indorsee was acquainted 
with the fraud. 

•So a bill at first negotiable, may, by the indorsement of 
the payee, be restrained from being further negotiable. 

5. By Stat* 17 Geo, 3. 30. All indorsements of pix^mis^ 
•ory notes or bills of exchange, under 5^ drawn pursuant to 
the directions of the statute (antey fol. 28.) must be indorsed 
by the words " Pay the contents to -^. B. ov order," or such 
shall be void. 



fidfc v. Eas( 
Ind. Company. 
2 Burr. I3l6. 
1 Black, Kep. 
2^5. S. C. 



A'chcson T. 
Fountain. 
1 Stnu $57* 
More V. Man- 
mng. 
Com. 317. 



3. Of the JEjfeet of the Indorsement. 

If. « The indorsement always follows the nature of the 
" bill or note so indorsed." 

As where the bill was drawn by M. Clivcy payable to 
Camfibell or order^ and indorsed by him to Ogilbyy omitting 
the words or order ^ who indorsed it to the plaintiff, it wiis . 
adjudged that the bill was further negotiable, and not con- 
fined to Q^'dby^ to whom it was indorsed by name only, 
though these words or order were wanting, for that the in- 
dorsement followed the nature of the original bill, which was 
negotiable ; that therefore the plaintiff might recover as 
indorsee of Ogilby. 

So where the plaintiff declared on a bill of exchange, in- 
dorsed to him or order, and on producing the bill, the words 
or order in the indoi*sement were wanting, it was adjudged 
to be no variance, tor the bill behig drawn originally payable 
in that form, the want of those words in the indorsement did 
not alter its nature, but it remained negotiable in the saixTe 
form suU. 

<< So an indorsement may be made to a person^ s order oniy^. 
^< and such sbtdl be good as an indorsement to the person 
^ himself/' 

For 
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For where a bill of exchange was indorsed thua, by tfee Yisher v. Pom- 
^ayee, " Pay the contents (o the order of Mr. Fi%her^* and ^^^\ xa* 
he brought his action as indorsee, to which there was a ^^ ' 
demurrer for cause, that the indorsement not being to hirMtlf 
in /lersoTiy that he could not bring the action ; but it was 
^ver ruled, as this was the usual form among merchants, 
and an indorsement to his order transferred the propcKy tb 
himself. 

2. The indorser of a bill of exchange may th^gt ylr^!^ ^' 
himsctlf with terms cfifferent from the tener of the. bill as j g^^^y 4^-3, 
at first drawn, for he is as a new drawer, and may be de- 
clared against as assuming to pay according to the tei*ms of 
the indorsement y which would be bad against the drawer : as 
if a bin be payable the Jirat of Mayy he can indorse it as [ Si 3 

|>ayab]e the Jirat of Jfiril^ and he is chargeable by such in- 
dorsement. 

But where a bill at first negotiable is indorsed by the payee Smith v. CJarke, 
generally, no subsequent indorser can, by any special in- foJP^"' ^' ^' ^' 
dorsement, restrain it» general negotiability. yj^* y^„cher ▼. 

Bank of £ng. 
Uad' Doogl. €15. & ante 26. 

3. If a person puts his name 00 the back of a blank piece Hussdl v. Lon^. 
<of paper, which is to be afterwards filled up into the form staffe. 
of a note or bill, the person so putting his name shall be '^o"*!- 45^» 
"bound as an indorser of such note or bill when made, to the 
amount of it : for the indorsement on such a blank piece of 
paper is a letter of credit to an indefinite sum, and shall Lind 
the person who so lent his name, to the full extent of the 
Bum for which the bill is afterwards drawn . 

4, Of the Manner and Order the several Pariiea are cliarge^ 

able after Indoraentent, 

1. .<^ The holder of a bill of exchange or promissory note, 
<* has a claim against all the parties, whose names are on 
^< the bill as drawer, acceptor, maker, or indorser "\ and 
<< against each of these he may have his remedy, till he ia 
*« satisfied the whole amount. Neither is he precluded by 
'< having sued one of tlie parties, from suing any of the 
" others in like manner,** 

For where a bill of exchange cathe to the hands of the Hayiing v. MuU- 
plaintiff, with two indorsements on it of the names of hall- 
Boon and Sheridan ; the plaintiff sjied Boon, and took him in 2 Black, R4>, 
execution^ and afterwards let him out on a letter of licence, ^ * 
arid then brought his^ action against Sheridan. It was con- 
tended for him^ that the debt was satisfied by the imprison- 
ment of Boon ; but it was resolved. That a bill-holder had a 
right to sue all the partleii, and that each was liable independ- 
ent of the others, and though the discharging of Boon out 
of custody might operate to discharge him, yet that the rem- 
edy stUI remained in foi*ce against every other indorser. 

Aa4 
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Menens y. And so it wts r^led by Lord Kenyon, that if a person takes 

Wilmington, ^p ^^ |jjn ^p exchange for the honour of any of the /lartiea who^e 

E^spm. N. P. C. jjg^jj^g ig Q,j ^j^g JjHI^ [jg becomes thereby as indorsee of the 

biily and is intitled to all remedies against those whose nanie« 

are on it. 

« Though if the holder sues two parties on the bill, if 
« he is satisfied by the execution against or payment by one, 
.*' he GanQot proceed against the other.*' 



Windham v. 
Wat her. 
X Stra. 515. 



2 Burr. 674. 
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1 Stra,44a. 
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f Atk. 281.' 
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3 Burr. 669. 
Rushton V. As- 
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Dagglish V. 

Weatherby. 

St Black. Rep. 

7A7. 



2 Burr. 674. 



Syderbottom v. 

Smith. 

1 Srra. 649. 

liarry v. Perrit, 
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For where he had sued the maker and the indorser of a 
promissory note in two actions, and recovered against both, 
it was now moved and .ordered by the court, that on pay- 
ment of principal and interest, and the costs in both actions^ 
no execution should be taken out ; and the court said thatf 
had the plaintiff ul^en out execution on both acUons, they 
would have punished him. 

2. In bills of exchange, the accefitor is Jtnt liable^ for he is 
charged by the acceptance, and the drawer only comes in aid 
of his default. Wherever therefore a bill oi exchange is in^ 
dorsed, the indorsee must^r*^ afifdy to the acce/itor. On de- 
fault of the acceptor then recourse may be had to the drawjer^ 
but in the case of an indorsement, every indorser is as to his 
subsequent indorsee a new drawer, and may be -sued on default 
miide by the acceptor, without applying to the drawer. 

For the indorsee of a bill of exchange, on default of the 
acceptor, may sue ths indorser^ and is not obliged to she!w any 
demand on the drawer^ either in the case of an inland or 
foreign bill of exchange ; lor the iiulorsee may jiot know 
where he is ,to be found, and every indorser is as to him a 
drawer. 

In every action .therefore by an indorsee against an indorse 
or, or drawer of a bill oi exchange, he must set out a demand 
Jirst made on the accefnovy and a default by him ; and 2dly, 
Notice to this effect to the drawer -or indorser, or it is error. 

For no action can be maintained against the draivcr or in- 
dorser of a bill of exchange, till notice of the refusal, ab- 
sconding, or insolvency of the drawee, he being first liable. 
And where the holder so sues the cU'awer, without setting 
out and proving such notice, lie shall be nonsuited. 

S. The law .of promissory notes is in strict analogy to this. 
Promissory notes assume the shape of bills of exchange only 
when indor^edj for then the maker of the note is thcjirnt liable-, 
and is as the acceptor of a hill of exchange : the indorsee as 
the payee, and the indorser as the drawer. 

The obvious result therefore of this is, that according to 
the rule above, the indorsee must first make his demand 
aj^ainst the maker of thc^noteydiXifi on his default only, haa*e 
recourse to the indorser. ^ 

Thereforn, 
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Th€rttfore> in an action by the indoi'see against the indorser, Trv^y v. De U 

iie must prove notice to tlie indorscr of the maker's default : Fj'^'ll^^^'c, 

but proof that the maker could not be found will excuse such i^ ' ,yj Boli N* 

nottce, unless the indorscr shews that tiie maker could be 2, 273> 
Jbund, 

" The Indorsee must ehevTi also, that he used due diligence 
^ to make the demand from the maker of the note ; and such 
^ demand) if it can be made, shall not be dispensed ivith.^* 

For wliere the indorsee proved t/mt the maker of tke note^ QoHina v. But* 
which was due 27th of Decembery had in the JSTovember before ^' ^ Stia;108r. 
shut «0 house and gone amay^ this was held not of itself suili- 
cient to make a demand unnecessary, but that the indoi'see [ 3^ ] 

should have made further enquiries, .and attempted to liave 
found him out. 

So it has been frequently ruled by Lord Mdnificldy that it ^rg:. Doug. 497, 
i3 no excuse for not demanding payment from the maker of a 
promissory note or acceptor of a bill, and not giving notice 
of the non-payment, that the maker of the note, or the ac- 
ceptor of a bill of exchange, had become a bankrufit ; as many 
means might remain of payment, as by the assistance of 
friends or otherwise. 

But the indorser may supercede the necessity of such a Vaughan v. 
demand on the maker of the note by his own act, as if he Fuller. 
pays part of the note ; for that subjects him to the whole, 2 Sira^ 1246. 
and in such case a demand ivova the maker of ithe note was 
held to be unnecessary. 

And as to what shall be due diligence and proper tiotlce, it J^J^"* 
was decided. That where >the plaintiHs were bankers, and one 2 H^fil^ck 50SL 
Sharp niiade a promissory note payable to Wilkinson, who in- 
dorsed it to Judge the defendant; he indorsed it to Saunders and 
Co., and they to the plaintiffs ; the note was made payable 
at tlie banking-house of the plaintiffs by Sliarp the. maker, 
who kept cash there. Some time before the note had become 
due, Sharp had absconded ; however, on the note's becoming 
•due, the plaintiffs wrote to Ivis supposed place of abode, but 
.the letters were returned, and no actual demand was made on 
him, as he could not be found ; and on the day the note be- 
came due, notice was given to Judge the defendant ; it was 
held, that the circumstances of the plaintiffs being the bank- 
•ers of Sharp, the maker of the note, and having used the 
tneans they did, were sufficient to entitle them to recover 
from the defendant, the indorsee. 

It was further held, that where a note is made payable at S. C. 
a particular house, a demand. at the house is sufficient i and 
that notice by letter of the non-payment was sufficient. 

So where tlie indorsee sued the maker of the note, and hh Hull v. pksfifld. 
^ail fiaid the money^ it was adjudged that the indorscr was ^ ^*** ^' 
ckarly discharged, for it was tl\e same as if paid by the 
<lrAWcr himself. 

:4. As 
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Lambert v. 4. As every indorser of a bill of exchangee is therefore as a 

c^i!^ lor drawer in respect to the indorsee, if the action is brought hr 

t ulm ^''^ indorsee against the indoraer^ he is never called an to firove 

I the hand'writing qf the drawer ; for the indorser is liable ob 
his own indorsement though the bill was forged. 



1 Res. 



Smith 'V. ®^^ ^^ ^^^ indorsee brings an action against the acceptor of 

Chester. a bill of exchange, he must firove the hand'Writing ofthejirst 

X Term R. 654. indorser^ even though there were several indorsements on it 

when accepted, for a bill of exchange is no payment to the 
persop in whose fieivour it is drawn, unless it has been in* 
dorsed by him ; and it is necessary to prove that he put it 
V ^ into circulation, by proving his hand-wriung. 

• 

i^ Therefore if the name of the first indorser is forged, or 
^ cannot be ptoved, the holder cannot recover.** 

As ill the case of Cheap v. Harley, ante 5. where th« 
payee's name being forged, the acceptor was compelled to 
pay the bill over again* 

Mead v. Young. So where in an action by (he indorsee Against the acceptor* 
4TefmRep. 28. the case was, that the bill was drawn at Dunkirk, by one 

Christian, on the defendant in London, payable ^' to Henry 
'< Davis or order,'* this was inclosed in a letter from Chris* 
tiao, and got into the hands of a Henry Davis, but not the 
person in whose favour it was intended to have been drawn. 
The defendant accepted the bill, and being applied to by the 
plaintiff, wkh whom Davis had discounted it, he acknowl- 
r 3 J 1 edged his acceptance, but afterwards discovering the fraud, 

he refused to pay it ; on action brought against him, it was 
resolved, that the defendant should have been allowed to 
have gone into evidence, that the payee's name indorsed on 
the bill was not the name of the real person to whom the 
bill was drawn payable, in which case the plaintiff could not 
recover, though there was no fraud in the holder, who might 
have come bona Jidc by the bill. 

Gibson v. ak But where a bill of exchange was drawn payable to Kjtcti' 

V. Minot and tious fiayee^ and that known to the accefitor^ as well as to the 
H^m k R drawer, who had so drawn it, and the name of the fictitious 
5^ ^ ' ^* payee indorsed on «V, vtith the knowledge also qf the accefitory 

which fictitious indorsement was to the drawer himself or 
order, and he (as indorsee) indorsed the bill over to the 
plaintiffs for a valuable consideration, it was resolved that 
the acceptor should not b^ allowed to avail himself of the 
circumstances, that the payee's hand-writing as the first in- 
dorser could not be proved, since there was no person in 
being as payee in this case, and that known to the acceptor, 
when he accepted it ; but he should be liable to it as a bilt 
payable to bearer^ or perhaps as a hill payable to the order of 
the drawer, or on a count, stating the special circum- 
stancjes 

Tn 
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In thi& case the defendant ami others diew a bill on the Ta^ock v. 
defendant alone, in favour of a fictitious paye^ the name of Hanis* 
Ihis fieiitious payee he indorsed on it to himself, and then jij*^"^ ^*^ 
he indorsed it over to the house ot Lewis and Potter, who in- 
dorsed it over for a valuable consideration to the plainiifTs. 
On the same objection on the part of the acceptor, as in the 
last case, the court over-ruled it, and held, that the plaintiff 
might recover on a count for money had and received, or 
muney paid. 

5- If an action is brought on a promissory note againat the Guichaid ▼• 

maker by the fier9on to t^hom it « made payable^ the defendant J^obcru* 

will be admitted to impeach the promise and go into the con- 4^5 '^ 

slderation : as to shew it was illegal, as here, that it was 

given on a smuggling consideration ; or to shew that it was Jeffries v. 

delivered as an escrow, ex. yr. as a rewai-d for pTocuring Aosten. 

the defendant to be restored to an office, which the plaintiff l Strar 674. 
bad Qot effected, and so the condition was not performed : in 
which case the plaintiff could not recover. 

** 5>o where the indorsee knows the consideration on 
<< which the bill was given, it was held that the defendant 
" might impeach the bill." 

Steers V. 
For where the defendant, being engaged in stock job- LashleigK 
bing. transactions, had employed a person of the name of oTcmi.Rcji.5i, 
Wilson as his broker, who paid the differences with his own 
money, but some disputes arising between the defendant and 
Wilson, they had agreed to refer the matter to the arbitra- 
tion of the plaintiff, who had awarded the sum of 300/. to 
be due to Wilson i this sum was paid in bills of exchange at 
different dates ; one for 100/. was drawn by Wilson on the 
defendant, who had accepted it : Wilson indorsed the bill to 
the plaintiff, and on it the action was brought. Lord Kenyon 
ruled, That the bill, having been given on account of the 
paytnentof differences arising from illegal transactions, and 
as the plaintiff, from his situation as arbitrator, must have 

known this, that he coukl not recover on it. 

Snelliog v« 

But when the action is not between the original /tarties them* ?"^f^4j^ gS^' 

selves J as where it is by the indorsee^ without notice, the con* jj, p 274 * 
ttide ration of the note shall not be allowed to be disputed. 

Therefore where the action was against the indorser. Lord Collect v. Gri£. 

Raymond would not suffer him to give in evidence, *that the fi;h. H. 2, G, S. 

plaintiff desired him to indorse the note, to enable him to ^- ^^^l^^ 

bring an action against the drawer of the note, and had »r ^ i 

promised that he would not sue him. L ^ J 

Siddons v. 
So where a party who at .the request of the holder had Stntfotd. 

put his name upon a promissory note, was there by obliged to Peaktfi if- PC 

pay the contents to a bona fide holder, it was held that he ^^^* 

mig^ht recover the money paid from any person whose name 

is on the note, although he knew it was given on an illegal 

tensideration. 
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Montefiori v. 
Montefiori. 
1 Black. Rep. 
S63. 



FerBniler, J. 
Term Rep. 615. 



Price V. Neak. 
3 Burr. 1334* 
1 Black. Rep. 
390. S, C. 



fenny 5 v. 
Fawler. 
^Stra. 946. 



** But where a pcpsoii gives a note for the purpose of aiding 
^» another in frauds as in procurinj; a marriage, ex, ^. siicU 
** note shall be absolute against hini.'*^ 

As where the plaintiff being engaged in a marriage-treaty, 
the defendant, who was his brother, to assist him in his de- 
signt>, and to represent him as a man of fortune, gave him a 
note for a large sum of money, as the balance of accounts 
between them, which the defendant acknowledged to hsCve 
in his hands, though in truth no such balance existed, it 
was resolved, That where, upon p4T}p08aIs of marriage, third 
persons make representations diflPcrent from the truth, they 
shall be bound to make them gdod. Therefore the defend- 
ant having misrepresented the platntifi's circumstances to the 
amount of the note, he sboi^d be chargeable with it.. 

" And so in the case, of bills of exchange, after indorse^ 
*« 7«^n^ the occefitor shall not be allowed to question thir bill 
^< as forged, for he is bound by his acceptance, even though 
" the bill was forged, from the credit it receives from the 
" indorsee, by reason of the acceptance-'* 

And therefore where two bills of exchange were actually 
forged on the plaintiff, and the defendant took them as in-* 
dorsec bona Jidc^ and the plaintiff had paid the money ; it 
was adjudged that he could not recover it back ftx)m the fair 
indorsee. 

So where in an action by the indorsee of a bill of exchange 
against the acceptor, the plaintiff rested on the proof of the 
acceptance, the elefendant offered to prove it a foi^ged bill, 
by calling ptrsons who knew the hand of the drawer, and 
who would s-wear they did not believe it to be his ; but Cfu 
./. Tiaymond refused to admit this evidence from the danger 
to negotiable notes, and because a man might by design 
write contrary to- his usual method, and inclined strongly to 
think that proof of actual forgei'y, would not excuse the de- 
fendant against his own acceptance, which had given the 
bill a credit with the indorsee. 
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■ 6. " No person can be charged through the mcdiiam of a 
.^ bill of exchange, as drawer, acceptor, or indorser, unless 
" his name api>ears on the bill ; for if the holder of a bill of 
'• exchange sends it lo market, without indoreing his name 
^^on it, he sells the bill, and the person who gives cash for 
" it, takes it on the credit of those only whose names appeal' 
" on it : this is, provided the holder did not know the bill 
'^ to be a bad one ; for if he knew the bill to be bad, he 
"•shall refund the money, on account of t?lie imposition." 

So that if a merchant, having snch a bill, gives it to hi* 
cleric to get discounted, ivil/i ivjunctwns not to f rut his name 07t 
rt^ the master shall never be called on for the money ; but if 
he gives it lohis clerk, and does Jiot saij that he tfiilnot hidor»r 
ky and the clerk warrdins thci bilK he siiall be considered a' 

tfee 
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die a^nt for the merchant, and his act shall bind him, and 
the merchant shall be liable to the holder in an action /or 
money had and received. 

But if a party discounts a bill with a banker, who gives Fyddl v. 
him other bills in the distount, but does not indorse them, Clarke. 
and they turn out to be bad, the banker is not liable. ^i^"^* N. P. C 



U7. 



2. Of Bills of Exchange or J^otcs negotiable vnthout 

Indorsement. 



This is the case of all notes payable to bearer or to J. S. 3 Burr- 1531. 
or bearer^ which from their nature require no indorsement, 
but are transferable by delivery only ; in which case, the 
person who comes fairly by such bill or note, may bring; an Hinton's case, 
action on it in his own name. But where the action is so ^ Show. 23^. 
bixiught by the bearer m his own name, it is incumbent on 
him to prove that he gave for it a fair and valuable considera- 
tion« if there is any evidence to create a suspicion as to the 
manner in which the bill came to his possession. 

<^ And it matters not how the person who possessed it 1 

** came to possession of the bill or note, provided the holder 1 

<' who brings the action gave for it a good consideration, ' | 
** and came by it in the fair course of trade/' 

For where the mail was robbed and a Bank of England Miller v. Race^, 
note taken out, which was passed by the highwayman to the i Burr. 452. 
plaintiff, who was an innkeeper, in the course of his -busi- 
ness ; this was adjudged to give a full and indefeasible pix>p« 
erty in the note to the innkeepec 

In like manner where the defendant gave to one Bicknellj Grant v. 

who was his ship's husband, an order on his banker, in those Vaoghan. 

•words, ** Pay to the ship -For/ww, or bearer^ 7^1." Bicknell ? b,^'!.' ^|*^' 

lost the note. The person who found it passed it to the 4g5.*s7c 
plainufTin payment of money for goods bona Jide sold, and 
the plaintiff recovered in this action the amount of the bill. 

^ And the case is the same of a bill of exchange which 
.** piu%e% by indorsement ; for in every case where the holder 
^ can prove that he gave for it a bona Jide consideration, he * 
^ shall recover the full value." 

For where in an action on a bill of exchange against the «?J^^ ^* 
defendants as drawers, the case was, that the bill was drawn ]q^u^613 
by the defendants at Halifax in Yorkshire, on Smith and f 40 1 
Payne, of London, payable to one Ingham or order ; Ingham 
indorsed it to one Daltry, who indoi*sed it to one Fisher, 
ftY»m whom it was stolen ; it was afterwards passed to the 
plaintiff, wlio was a mercer at Scarborough, in payment of 
goods, by a person who called himself William Brown, who 
indorsed it in that name. On action brought ag^nst the 
defendants, the plaintiff recovered, the Court being of opin- 
ion, that a blank indorsement was as if made payable to 
bearer, and that the plaintiff havin? taken it in the fair course 

M of 
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of trade, bad nothing to do \vith the intermediate traosac-^ 
tioD^ he Dot being privy to it 

These deci^ons are founded on the consideration due to 
bills of exchange and promissory notes as the medium of busi- 
ness^ whose circulation is not to be impeded. And there- 
fore a bill) if lost and found by any person, gives him no 
property against the <noHerj though it does against all other 

Jersonsy and the owner may have trover for the bill in the 
nder's hands ; but when it once becomes fairly transferred 
in the coarse of trade, the owner's property is from that time 
at an end. 

^ Therefore if a banker, or the acceptor of a bill of ex- 
'< change, pays a bill so drawn on him, he shall not be liable 
^ to the owner of the. bill, if the bill has been lost or stolen ; 
^^/irovided surh fiayment has been made by him in the fair course 
" of trade and business : aiiterj if paid out of such course 
'< of trade." 

For where in trover lor a biH, draft, or check, dra>vn by 
one Cox on the defendants, who were bankers, payable, to 
No. 43r, or bearer, on demand, it was drawn the i;rth of 
June^ but dated the 1 8th. On the I7th the plaintiff received 
it, that day he lost it, and the same day (17th) it was pre- 
sented to the defendants, who paid it ; it was proved to be 
contrary to the usual course ofbustnesa^ to pay drafts before the 
day on vfhich they were dated^ and onrthat ground the plain- 
tiff had a verdicjt. 

I have hitherto conskfered those matters in which promis- 
sory notes and bills of exchange agree, v^'z. that negotiability 
which is common to both. I shall now consider those points 
wherein they differ; xh2Lit% the acce/itance and protest of biils 
of exchange . 

3. Of the Acceptance of Bills of Exchange. 

» 

Uftder this I shall consider, Ht, What shall amount to 
an accefptance. 2dly, Of the manner oS acceptance. 3dly» 
Of the effect of an acceptance, and how it may be dis- 
charged. 

r. What shall amount to an JtccefitOhce, 

1. A verbal acceptance of a bill of exchange shall be stiffi - 
dent to charge the acceptor. 

But note, that if the acceptor does not pay, in which case 
the payee must resort to the drawer, the acceptance must be 
in vfritingy in order to charge the drawer wth costs and dnm- 
agesy if the bill is an inland bill of exchange, by «tat. 
5 & 4 ^nn. e. 9. ; and if a foreign, by stat. 9 & 10 If. 3. 
c. 17- 

Fer Lord Maat* 2. The mere answer of a merchant to the drawer, 
idd' ic that he would duly honour the bill/* is no acceptance ex- 

Cow p. 573. cept 
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«t!pt aocompanled with other circumstances, whicii mavMiw 
-duce a third person to take it by indorsement : but if there ace 
any such circumstances it may amount to an acceptance, even 
though the answer be contained in a letter to the drawer. 

As where other woi'ds are added, they may ampnnt to an Per Lord Hatdt 

acceptance. As where a merchant by letter say«, " Your wicke. 

*« bill ihall be duly honoured and placed to your debit," This ^ ^^^' ^^^• 
was adjudged to be a sufficient jacceptance. 

So it is not a sufficient acceptance of a bill bf exchange, Powell v. Jones. 
to say, w There is your bill ; it is all right." 'For where in ^»P"- N- ^' ^' 
an action against the defendant as the acceptor of a bill of 
exchange drawn from Dominica, it aweared that the bill had 
-been left for acceptance with the defendant by the plaintiff's 
»clerk : the next day he called for the bill, when the defend- 
ant returned it, at the same time making use of the foregoing 
words.. It was Jield, that those words could by no impUca* 
tion amount to an acceptance ; as they conveyed do evi- 
dence of the defendant's intention to bind himself to the 
payment of the bill at all events, wHich was necessaiy to 
.charge him as acceptor. 

3. « The acceptance may be an abadute or a conditional 2 Stra. 1152. 

•* undertaking. If a conditional one, the holder jmay refuse ^owp. 573. 

^ it ; but if he adopts it, it«hall charge the drawee when i^^^''' ^^ 

" the condition is performed." 2 Wili. (^. 

<^ And whether an acceptance is absolute or conditional 
'' is matter of law and not of fact : and the payee must at 
-^< the time of tendeting it, take itHnone light or other, and 
^< abide by such election ; for if he conceives the acceptance 
^ to be conditional, and does any act Jby which he shews his 
^ dissent to adopt such acceptance, in such case be cannot 
-^ afterward sue the drawee om accefitor.** 

Therefore where the plaintiff declared agsdnat the defend- Sprott-v. 
ant» as accefitor^ and the circumstaoces were, that the bill Matthews. 
"was di%wn on the defendant payable to one Lenox, forty- J^*"**^*^ 
•ne daya'ftfter sight ; Lenox indorsed it to tiie plaintiff. In 
September thepliuntifrs clerk presented the bill to the defend- 
ant for acceptance, who told him that the drawer had consigned 
a ship and cargo to him and another person at Bristol, but as 
1be could not know whether the ship would arrive at Lou- 
-don or Bristol, he could not then accept the bill ; upon which, 
the clerk said, he would leave the bill upon condition that if 
the defendant did not afterward accept it, Ihat he should be L ^^ J 

at liberty to note it from the time when he had first presented 
it. To this the defendant assented, and the bill was left 
accordingly. In the month of October the clerk called again, 
and the defendant being preated to give an answer, whether 
he would accept or not, said, ^< the bill was a good one, and 
" that it fffouid be paid even if the Mhip wom lo9t.** The clerk 
on this carried the bill to a notary, and noted it for nouMie^ 
cefitancefrom the timeithadjlrat been tendered-^ theshig arrived 

safe 
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safe in London, and was disposed of by the defendant, and 
then the phiimifif brought his action against the defendant as 
acceptor. It was resolved, That this was only a conditUnal 
accefitancr^ which the party had liberty to adopt or not ; that 
having refused it by noting the bill, he was not at liberty 
afterwards to sue the defendant as acceptor. 

In questions therefore between the payee, or indorsee, and 
the acceptor, the matter often turns upon what is an abso-* 
lute and what a conditional acceptance. As to which it 
has been decided. 

1. " Where the acceptance is made with reference to some 
^^Jund^ which is to provide for payment of the bill, it is a 
'*' conditional acceptance." 

As where the drawees of a bill of exchange received a 
navy bill assigned to themselves, as a counter security for 
the payment of the bill drawn on them, and on the bill 
being tendered for acceptance, they said, " that they could 
not accept the bill of exchange till the navy bill was paid." 
This was held to Jae an undertaking to accept when the mon- 
ey was received on the navy bill) and when received, the 
drawee liable. 

So where the defendant accepted a bill of exchange to 
pay it " when goods consigned to him, and for which the 
" bill was drawn were sold," it was held to be a conditional 
acceptance. 

2. " Where the acceptance is made 'soith reference to any 
" account * between the parties, it shall be deemed con- 
« ditional." 

As where a mercliant says, ** leave the bill with me, and 
I will look over the accounts between the drawer and me ; 
call to-morrow, and accordinj^ly the bill shall be accepted ;" 
this is not an absolute acceptance, because it refers to a 
balance of account. 

V 4. " Wherever the drawee givca a credit to the bill by any 
^^act whate^'er, that shall be deemed an acceptance, and 
« shall bind him." 

As where a bill was drawn by one J^cwton on Withy (the 
defendant) in favour of Scot^ who indorsed it to the plain- 
tiff. He tendered it for acceptance to the defendant, who 
underwrote thus : " Mr. Jackson^ please to pay this note, 
and charge it to Mr. J\/ewton*s account. JR. Withy ^ It 
was insisted that this was no acceptance, for tlic defendant 
did not mean to become the principal debtor, it was only a 
direction to Jackson to pay out*of a particular fund ; and if 
there was no fund, the money was not to be paid. But, 
per Curiam^ the underwriting is an acceptance, and the 
mode of payment is a transaction between U^^m two only, 
and it signifies not to what accotmt it is to be put whes 
paid. So 
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So where the defendant on whom the bills were drawn, Wilkinson v. 
in a letter said) " I will pay the bills in case the owners of Lutwidge. 
the ship Queen Ann do not ; I think it necessary to acquaint ^ ^*'*" ^* 
thenii bui rest satisfied of the payment.*' This was held to 
be a good and sufficient acceptance, being an undertaking at 
all events to pay the bill. 

For an imfiUed acce/itance is sufficient to charge the drawee, Comb. 401, 
and that need not be in the form of a promise, as any thing 
written on the bill by the drawee not expressing a direct re- 
Aisal to accept, as fireaented^ seeiij will, if unexplained by 
other circumstances, be deemed an acceptance. 

But where a person receiv.ed a bill, kept it for six days, Powell v- 
and entered on it No. k4. 5 May ; this was adjudged not to ^^f^jlfg^t- 
be a sufficient acceptance, it being proved to bt the custom of 
the drawee so to mark and enter all bilUj nvhetfier he meant to 
accefit them or not. 

So where a request was made tp the drawee to accept a smith v. Nissen. 
bill, and to secure himself by drawing a bill to the amount Trin. 26. Geo.S. 
of the iirst on a third person^ it was held that the mcPt act of B. R. 1 Tenn 
dratving such bill as directed did not amount to an acceptance ; ^^P ^^' 
and he having paid the bill drawn on him, and that which he 
had drawn on ths third person being dishonored, he recovered 
back again the money he had paid, 

3. 0/the Manner of Acceptance, 

1. " No. person (as wife or servant) can accept a bill of Molloy. 2^. 
^< exchange so as to bind the master without lawful authority^ 
" (as a letter of attorney or the like,) unlean tuch fieraon has 
** usually done so in the absence of the master ^ and for his ac* [ ^4» ] 

^^g count. And if such person accepts a bill generally drawn on 
** him, though on his master's account, it shall bind the per- 
" son himself, and not his /mn«^a/J" 

For where the plaindfis were indorsees of a bill of ex- Thomas v- 
change, drawn in these words, ♦< Thirty days sight pay to J*?*'^'^,- 
*< T. S. or order, 200/. value received, and place the same • ^^^- ^*^- 
** to the account of the York-Buildings Company, as per ad- 
« \ice from Charles MUdmay. To Mr. H, Bishoft^ Cashier 
*< of the York-Buildings Company, at their house, Winches- 
*< ter-strect, London. Accepted l^June^ 1732, H. Blshofiy 
It was proved for the defendant, That the letter of advice v)as 
addressed to the Comfiany^ that the bill was brought to their 
house, and that he was ordered to accept it, as he did oth- 
ers. But it was resolved on a motion for a new trial, that 
the defendvint was personally liable; for it was drawn on 
liim, accepted generally, and not as a servant to the compa- 
ny ; to whose account he had no right to charge it till he had 
actually paid it ;bthat this being an action by an indorsee, 
it would be of dangerous consequence to trade to ad- 
mit evidence fp%ra extrinsic circumstance, as the letter of 

•advice. 
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advice. That this (ttffered widely from Ihe caseofaViH 
4Jrawn, addressed to the master, and underwrote by the scnv 
ant, in which case the servant would not be liable, but his 
acceptance be considered as the act of the master : that a hill 
of exchange was a contract to bind the parties, and tlie 
«7bole of it should appear in writing ; that here was notiung 
in writing to bind the company, nor could any action be 
maintained ^against them on it ; for that the address to the 
defendant was only to denote the pet*son) and his place of 
abode, with more certainty. But they said, that had the 
action been by the payee, T, S, it n>ight have been cSt 
ferent, as he WAS privy to the transaction, and tendered tb^ 
bill to thei>OTnpany ; but the plaintiif being a etranger, tliat 
t^ese circiim&tances ccmld tiot be considered ; so he had 
judgment. 

But a power of attorney given hy art exciiutrix to act M 
her 09 execturlXj^Qcs not authorise the attorney to accept bilk 
to charge her in hpr own right, though for debts due from 
her testator. 



Piirkney V. Halt ^' Where thefc lfcr« two joint traders, and one acce/itt m 
Saik. 126. bill drawn on bgth for himself and partner, it binds both r^ 

it concerns the trade i otherwise, if it concerns the acceptor 

only in a distinct interest aAd respect* 

3. Drawee of a bill of exchange may accefit it aa tofiart^ 
•r he may accefit it to fiay half money and halfgoods^ or when 
goods of the drawer are eold / but the payee may refuse such a 
partial acceptance and protest the bill ; that is, if Jhe bill is 
accepted in part, there must be a protest, if not for the whole 
sum, at least for the part unpaid. After payment there must 
be a protest of the residue. 

r 45 3 *• " The acceptance of a Wll should 4>e ufioti the 6iil iu 

" •^(^* but there may be a colldteretl agreement made be- 
' ^* fore the bill has existence^ as an agreement to accefit ^ end 

*< it shall bind the fiariy so agreeing,** 
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PaiaoflandRo# As where the plamtiffs who were n^erchants in Holland^ 
m. Vaumiergp agreed to accept a bill <>f one lVhite^% on them fi*om jDt^&'n, 
and H(^Tcios. on condition that WMte would give them a credit on some 
S Burt 1663. house in Loudon to the amount of the bill. White named 

the defendants ; upon which the plaintiffs paid the biU 
drawn by IVhitCy and then they wrote to the defendants, to 
Jcnowif they would accept a bill on tbem on Whitens accotmt : 
they agreed to do it. In the interim White failed, before, in 
£ict, the plaintifib had drawn on the defendants ; ujKm 
which the deftaidants wrote to them not to draw, as they 
would not accept their bill ; notwithstanding which the 
plaintiffs did draw on them, and now brought an attion fer 
the amount, when it was adjudged that this was a sufficient 
agreement to accept, and bound defendants to the .|>ayment 
of plaintiffs' bill so drawn, they having previously accepted 
and paid the bill drawn on them ^by White, 

^Bttt 
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^» But where there is such a previous agreement to accepCi 
•* if it i» conditional in any respect, tliose conditions must 
^' be strictly pierformed, or tlvt; agreement shall not be 
*< binding." 

A« where a paitner of on hoase in London being then at Mason v. Hunt. 
jyommica, wrote to^ the defenxlant, his partner in London^ ^ **• 
that the house of Fafi^ey Caldwell, and Fance, m Domi- 0<n«. 284, 
mca^ having purchased a quantity of prize tobacco, be bad- 
agreed, on their givii>g the dofendant ordec^ ta insure the 
^antity sent, and sending the bills of lading consigned to 
him in London ; that their bills Qf exchange) drawn at the 
rate of iol. per hogshead of tobacco^ should be accepted hf 
tlie defendant ; k was held, that this did not bind the parCr 
ner absolutely to accept ; for it was conditional, TAaf tobacco 
be coneigned^ that it wa« of^attch a vaiue^ and tkat an insurance be 
made. If any of these failed, there was no binding agree* 
ment to accept, and so to charge the drawee ; aod here ia 
fact, the tobacco's only producing 40:^. per hogshead, the 
defendant was held not to be liable. 

5. A bill may be accepted after the time of fiaynient u Milford y. Wal- 
eiafised, and the acceptor shall bt: liable ; for the substance of l^cot. 

the pH*on)ise is to pay the money, which is done by the ac- S*^ *^« 
ce [Stance. 

But iiT such case, the declaration should regularly state a Jackson v. Pi^ji; 
pvoiiiise to pay general y, not aecundum tenorem billa, ^^k, 12r. 

* So a bill may he accepted to be made payable at a longer Mollojr. 239< 
day thaffv tliat on which it is drawn payable, and this £hatt *[ ^^ 1 
bind the acceptor. 

6. It is not settled how soon a bill drawn payable at sight ^u'hiwi v. 
ought to be sent for acceptance. In this case it was adjudg- ?|f ^2i mw 
ed, That where a foreign bill of exchequer was negotiated on 

the royal exchange, and bought by the plaintiff, that he was 
nn$ bound to send it by f/re earliest oftfiortUnity : but that it 
shquld be sent in reasonable tkne ; and what that time waS) 
wa6 matter upon whith the jury should decide : but that if 
he neither presented it, nor put it into cfrcuJation, in such 
case he was guilty of lachesv 

3. Of the Effect of an Accefitantey and how it may be dia^ 

charged. 

I. " By the acceptance of a bill of exchange the acceptor Ineascof Pillaa* 

'^ mukos iiimseit so absolutely liable, that he can never aver *"J*^o^V'Van- 

«tho \v'.\nt of con si. k' ration or of goods in his hands belong- ^Bun^l^ti. 
" ivi;: to the clriAV/fr : for the law of merchants knows no 

'* w U ' / ?.' m f.izc turn." 

Aviil therefore wiicre there were dealings and an account Maberv. 
Current between the drawer aiul drawee as his factor, and a Massiaa, 

balance 2 Blackst. Rep. 

lors. 
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balance in fact due to the drawee, and he accepted a bill of 
the drawer's drawn on the goods in his hands, it was held 
that this should only be postponed to firior accefitanceay and 
that he should not be allowed to hold the goods for hi« ovm^ 
balance ; for if he meant to have reserved his own balance^ he 
should have made a sfiecial acceptance. 

Therefore where the action is against the acceptor by 
the payee, he is not obliged to prove the drawer's^ hand ; for 
by the acceptance the acceptor has acknowledged* the hand 
of the drawer as his correspondent. But the acceptor is not 
precluded from proving it not to be the hand of his corres* 
pondent. 

So where in an action by the payee of a bill of exchange 
against the acceptor, the defence attempted to be set up was, 
that the consideration of accepting the bill was a debt due by 
the accefuor to the dravjerfor smuggled goods ; it was ruled 
(by BulleTy Just.) that this could not affect the plainliff, 
unless the bill had been given to him for a smuggling debt ; 
and that although the plaintiff should be proved to have 
known that the consideration between the drawer and 
the acceptor was illegal, it would make no difference as 
to him. 

3. ^n accffitance ia an acknowledgment of debt to the drawer ^ 
as having effects in his hands to the amount of the bill, ancf 
therefore where the drawee of a bill of exchange accepted it, 
he was held liable to the drawer^ he not having paid the biU 
'When due, which was returned protested, and paid by the 
drawer. But it seems that he might have accepted it for the 
honour of the drawer j in which case he would not have been 
liable. 
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S. ^» to how an jfccefitance may be discharged. 

It has been decided, 1. ^< The acceptor of a bill of ex* 
^< change is in no case discharged from the payment of 
'' it, unless he can prove that the bill was paid by the 
^^ drawer, or he receives an express discharge from the 
" holder." 

Therefore, where the indorsee of a bill of e|tchange 
hi*QUght an action against the acceptor, and it appearecl, 
that there was no denic^nd of payment until three months 
after the bill became due, and the drawer was then insol- 
vent, it was ruled by Lord Afanqfield, That this was no 
defence, for the acceptor of a hill of exchange or maker of 
a promissory note remuins aliixiys liable i acceptance is a 
proof of hu villi; cfFucts in his hands, and he ought never to 
part with them, unless it appears that the drawee had pro* 
vided another fund by paying tho bill himself. 
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^ So the diacharge from the holder must be €':tfires9 ; a& 
<< implied discharge is not sufficient.'' 

For where it appeared that in fact the bill had been ac- Dingwtll v. 
cepted by the defendant^ merely to accommodate one Wheate 2^*1^235. 
the drawer ; the payee had indorsed it to the plaintiff. Whien ^ ' 

it became due the plaintiff, understanding that it had been 
really an accommodation bill, for which the defendant never 
Wl any talue, a/iftlied ta one Ready (Wheate* a attorney ) for 
fiaymtnt, Dunster, the defendant, wrote to the plaindfFi 
thanking him for not proceeding against himy and mentioning 
that he had been informed that Wheate had taken up the bill : 
but it did not appear that the plaintiff sent any answer to 
this. After this the i^ldXn^S received irUereat ufion the bill from 
Wheate, and also payment of another bill drawn at the same 
time by the same parties i the plaintiff suffered several years 
to elapse without calling on the defendant, or treating him 
as his debtor. It was argued for the defendant, that tliis wa» 
from the circumstances an implied discharge of the drawer. 
But it was held that the diacharge muat be exfireaa, in order to 
diacharge the acceptor. 

Therefore where the plaintiff, who was indorsee, first ar- Black ▼. Feele, 
rested the defendant the acceptor ; but finding that no con- cited Doa|^. 336- 
aideration had been given for the acceptance, his attorney 
took a security from the drawer, and then wrote to the de- 
fendant, ^ that he had settled with the drawer, and the de» 
fendant need trouble himaelf no more about it.'* This was r ar 1 

held to be an absolute discharge of the acceptor, and that I ^^ ^ ^ 
he could never after be called on for payment. 

" But where the discharge w not in ex/ireaa temiSy but some 
^ act has been done, which may amount to it, it seems 
*<.to be matter proper to be left to the jury, whether what 
<< has been done by the holder shali amount to a discharge 
« of the acceptor or not." 

For where in aaaum/uit on a bill of exchange for 30/. the Ellis v. Galindo. 
drawer and acceptor were brothers, and the holder (the ^<>^'- ^^S. 
plaintiff) when the bill was due, received of the drawer 
3/. 15«. who at the same time indorsed on the bill to this 
effect) ** Received on account of thia bill SI. \Ss. ; remaining 
«* due 36/. 5a, I promae to fiay Mr. Jamea Ellia vfithin 
« three montha from the date hereof* This was signed by 
Jamea OaHndoj the drawer ; the balance was never paid, and 
at the distance of three years the action was brought against 
the acceptor. ' The cause was tried before Lord Manajleldf 
who nonsuited the plaintiff. On a motion for a new trial^ 
the court were of opinion, That it being a question of in- 
tention arising out of circumstances, that it ought to have ^ 
been left to the jury, the bill being probably an accommo- 
dation one, the drawer and acceptor being brothers. 

2. " The laws of the country where the bill of exchange 
^is accepted, ^hall determine how far the acceptance 

N ^ « binds i, 
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" binds ; and if by those the accepftor has been discharged,- 
c' he siiall be so here." 

Burrows v. Therefore where a bill was accepted at Leghorn by the 

Jemino, plainiiff, and by the laws of that place if a bill is accepte^^ 

3Stra,733. QXi& the drawer fails, and the acceptor has not sufficient 

goods of his in his hands^ he shall be discharged from hii 
acceptance, which here was the case ; and the acceptor had 
instituted a suit in Leghorriy and his acceptance vacated by 
sentence there. It Was held in Chancery on a bill for an 
injunction (the plaintiff being sued at law in England on his 
acceptance) that the acceptance being declared void by the 
liaws of that place> was void every where, and the acceptor 
discharged. 

3^. " Where the drawee of a bill' of exchange enters into 
^ an agreemefit to accept' on certain conditions, as in con- 
^' side ration that goods of a ceitaiii value shall be consigned 
^' to him, which is a virtual acceptance, if the condition is 
" performed ; if before he has absolutely accepted the bills^ 
' ^< the holder of the bill takes the goods himself, and sells 
^< them, it is a discharge to the drawee of such virtual ac- 
«f ceptance." 



Mafton V. Hunt. *Por where the agreeiuent to accept was on condition, that 
Bougl. 284. tobacco of 80/. valde per hogshead was sent to the drawee's, 

*r** 49 1 ^^^ ^^ insurance ordered by the di*aWers of the bills of ex- 

*• ^ change : they had consigned the tobacco* accordingly, and 

drawn the bills in favour of the plaibtifF, and he having ap- 
plied to the drawee to accept, the drawee apprehending the 
tobacco not to be worth 80/. per hogshead, had refused to 
accept the bills ; upon which the plaintiff look the bill of ladings 
and the fiolicy 'which had been made 07i the tobacco^ and when it 
ai-rived, sold (he tobacco himself it was clearly held that thi^ 
discharged the drawees. 

MoUoy. 281. And note. That when a person has accepted a bill of ex- 

change, he ought not to pay it till it becomes due ; because 
till that time it is subject to a countermand by the drawer,- 
an(} .therefore if a countermand comes after the drawee has 
paid the bills, the drawer is not answerable. 

4. Of the Protest of Bills of Exchange. 

Bills of exchange are to be protested either for non- 
acceptance when tendered) or for non-payment when 

due. 

Batnaby v. In' the case oi foreign bills of exchange^ protests were hf 

H'2^^ the custom of merchants at all times in use. 

Geo. Car. 30 !• 

• In the case of inland bills of exchange^ the first protest al- 

lowed was for non-payment, and was given by stat. 9 8c 10 
IV. 3. c. 17.; It enacted, I. "That bills of exchange 

** drawn 
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^. drawn and dated from any place in J^ngland for 5L or 
-** upwards (in which should be expressesi that tliey were 
J'*' for value received) drawn payable a certain number of 
^* days after date^ ipay after acceptance (which should be 
** in writing) if not paid within three days, be protested 
** by a notaiy, or by aiyf other substantial person of the 
^*. place? before two witnesses.'' 

This.,statute> in order tQ entitle the holder of the bill tp 

make a protest, requires that the acceptance shall be in 

writing. It therefore often happened that the accelitor 

would acceftt verbally ^ but not in writing, so that no protest 

could be made. To remedy this, the first protest of inland 

bills of exchange for non^acce/itance was introduced by stat. 

3 8c 4 Jtrm, c, 9. which epacted, -^^ That if the person on 

^< whom an inland bill of exchange as drawn refuse to ac» 

** cept it in writings the holder of Jthe bill shall protest it 

/* for noTi'^cce/itance," But this statute made a change as . 

^to the bills upon which a protest was required for non-ac- 

,cepta|Ke or non-payment, requiring the protest for non-ac- [ ^9 1 

xeptance only in the case oibilU drawn Jor 20/. or u/iwardsy 

and in which was expressed that they were for value re< 

ceived. 

And with respect to the notice necessary to be given, it id 
enacted by stat. 9 and iO W. 3. c. 17. *. ?. « That the 
" protest shall be notified "VKithin fourteen days, to the party 
<< from whom the bills were received, who (upon producing 
<( such protest) shall repay such bills with interest and 
*< charges of protesting ; said in default of such protest, or 
<< due notice within the days limited^ the person so failing 
'*^ shall be liable to all costs, damages, and interest." 

By stat. 3 & 4 jinn. c. 9 «. 5. it was enacted, " That no 
^ acceptance of any inland bill of exchange shall charge 
>( any person unless underwritten or indorsed, and if not 
<< so underwritten or indorsed, no drawer shall pay costs, 
<< interest, or damages^ unless prqte^t be made for non-ac^ 
" ceptance, and such prgtest or notice thereof be sent 
(< within fourteen days to the person from whom such bill 
<< was received ; and if such bill be accepted, and nqt 
**paid within three days after due, no dra^wer shall pay 
(' costs, damages, or interest, unless protest be made as 
<< aforesaid, or notice given ; nevertheless, the drawer shall 
'( be liable to payment of costs, damages, and interest, if 
*^ any protest be made for non-acceptance or non-paymenty 
<< and notice given or sent.' 



»> 



And there&re in an action against the drawer by the Harris y. 
holder of an inland bill of exchange which had been ac- ^ c^'^'^io 
cepted, but not paid when due, and he had made no protest, * 
4t was adjudged that imder this statute, in an action against 
;the drawer, no interest could be recovered: the holder 

woul4 
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vpould tiien have had it as for money ietit» and that an;>eared 
to be the consideration of the bill ; but the Chief Justice 
aaid it had never been allowed barely for money lent with« 
out a note : so the pla^mtiff bad judgment for the note» bvt 
without interest. 

<' For in such case of neglect of making the protest) th^ 
'^ right to recover the amount of the bill is no way affected) 
" it only goes to the interest and costa** 

For the want of a protest is no bar to an action by th» 
holder of an inland bill of exchange against the drawer? 
neither is it necessary for |the holder to set out a protest in 
his declaration. 

But the case of foreign bills of exchange is different ; for 
Abere in an action against tlie drawer, a protest for ^n-ac* 
ceptance must be proved, or the plaintiff cannot recover. 



<< And where a bill of exchange is r^sed to be appepted^ 
<< an action immediately lies against tbe drawer.*' 

For where ft foreign bill of exchange was drawn payable 
one hundred and twenty day^ after sight) and when it was 
tendered for acceptance it was refused : upon this an action 
was immediately brought against the drawer. At the tria) 
the defendant objected that he was pot liable till the end 
of the one hundred and twenty days, and offered to call 
evidence that the custom of merchants was so ; but Lord 
Mawifield aaid the law was clearly otherwise) and refused to 
hear the evidence : $o the pladntiff recovered. 

This statute therefore (9 8c 10 W, 3.) gives damages agairut 
the holder of the bill if he docs not give noticd to the 
drawer, and any damage arises in consequence : but the 
Stat. 3 & 4 of jinn, r. 9. «. 5. deprives the holder of damages^ 
interest, and costs, if he neglects to protest) either for non«> 
acceptance or non-payment) and giv« notice within fourteen 
days. 

As to protests, these points ai'e settled. 

I. " If a bill is not accepted, it should immediately be prOif 
'^ tested and notice given to the drawer : for it is not suffi* 
" cient to give notice of the nonrOQ^e/itance when the biR 
" becomes payable** 

For where the defendant drew a bill in the tVeat Indies on 
T. in London^ at si^ty days sight, payable to fV. S, or order ; 
he indorsed it to the plaintiff) who presented it for accept- 
ance) and was refused : the pliintiff then noted it for non* 
acceptance) Init did not firoteat it till the end (^Hxty daya^ when 
he protested it for non-payment) and then wrote to tthe de« 
fendant and to his agent notice of the non-acceptance. Af* 
terward) having brought this action against the defendant 
the drawer, he was nonsuited : for by not sending the pro- 

test 
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test for non-accefitance, he had made liitnsetf liaUle. And 
Mte^ The bill should be noted for non-acceptance the day 
It is refused : and when the protest is drawn, it may be dated 
that day. 

Notice ot non-payment brnon -acceptance by ihe^rtt reg' 
ular conveyance is sufficient ; as in this case of a bill of ex- 
change drawn on Calcutta, it was held, that the holder was 
nor bound to send notice by a casual foreign ship, by which 
advice might earlier have been given ; but that it was sufE- 
cicnt, if sent by the direct way of the Company's ship or 
packet. 

« But though in general it is true, that a protest for non- 
** acceptance is necessary, and notice of non-payment to be 
« eiven to the drawer, in order that he may withdraw his 
^ effects out of the hands of the drawees : yet, in the case 
^ of inland bills, it has been decided, that if it be proved that 
** there were n« effects of the drawer^s in the hands of the 
*< draweesy no such notice is necessary." 

For where the plaintiff declared as payee of a bill of ex- 
change, »t forty days sight for 80/. value received, for the 
*use of Wm, Catvert^ drawn by the defendant on Messts. 
Serbeck and Blacky London ; and Which on being tendered 
for acceptance, was refused, for which it was then noted 
ibr non-acceptance, and afterwai*ds protested for non-pay- 
ment ; the defence set up was 'Ofont of a protest for non-ac» 
^efitancej and notice to the drawer ; this was rebutted, by 
shewing that neither at the time or afterwards the drawees 
had any effects of the drawers in their hands. Lord Kenyon 
ruled this to be a complete answer, and that, under those 
circumstances, a protest for non-acceptatice and notice 
was unnecessary ; the plaintiff recovered, and on a mo- 
tion for a new trial it was refused, the direction being 
right. 

So though the drawer be entitled to notice^ yet he may 
wjuvc the want of it by a suhi^equent firomisey as here by say- 
ing << the bill must be paid :" which shall bind him, if at the 
time he was aware, tliat he stood discharged by reason of the 
holder's laches. 

And qu^e^ if in the case of a foreign bill qf exchange^ if it . 
appeared that there were no effects of the dhiwer^s in the 
hands of the drawee, if that would not excuse the want of 
notice, as in this case a rule was ^iven on that gp*oiind, to 
shew cause why a nonsuit grounded on the want of a protest 
should not be set aside : but that circumstance not appealing 
in the judge's report, the rule was abandoned. 

3. Where a bill is losty and a new bill cannot be had 
from the drawer, a protest may be made, on a cofiy^ partic- 
ularly whe;re the refusal of payment was not for want of 

the 
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•the original bill, but merely for another cause ; so thai: 
the party who was to pay did not insist on the original 
bill's being delivered up. But if a bill is lost, and the 
drawer can be resorted to for a new bill, there a protest can^ 
not be naade on a copy ; and by stat. 9 & 10 JV.3. c. 17. 
<' If any inland bill of exchange is lost or miscarries, within 
" the time limited for Q^yment of the same, the drawer 
" shall give other bills of the same tenor and date, secu- 
« rity being given to indemnify him if the first bill is 
« found." 

3. By the custom of merchants there are three days of 
grace allowed to bills of exchange, and the bill is not to be 
protested till those three days are expired. But if the last 
is a Sunday or great holiday, the payee ought to demand 
the money .on the second day ; and if not paid, protest the 
same day, or kis at .his own peril. • 

So in the x:ase ot/iromUsory notesy there arc three days of 
grace allowed on <them forXhe stat. 3 & 4 '^nn. c. 9. which 
first made them negotiable, put tliem in every resfieec on the 
same fiootingwith bills of exchange. 

4. If a bin pf exchange is accepted and the party die% 
yet there must be a demand on the executors or administrat- 
ors ; and if the bill is payable even before they can be ap* 
pointed, yet should a protest be made. 

5. If a bill is drawn on a person who lives in the coun*- 
try, and he is not to l>e met with, upon which Ms friend 
accefiu it for hia honor ; this acceptance shall bind the per-^ 
son so accepting to the payments of the money ; but the 
bill should be protested for want of acceptance by the 
original drawee ; for as the drawee might have effects of 
the drawer in his hands, the drawer ought .to have notice in 
order to secure them. 

6. If a bill be le& with a merchant to accept, he to 
whom it is payable, in case it be lost, is to request the 
merchant to give him a note for payment of the money 
according to the time limited by the bill ; otherwise there 
must be two protestsi ope for non-acceptance, the other for 
non'-payment* 

7. The protest m made before a notary public in case of 
non-acceptance or non-payment ; to his protest all foreign 
courts give credit, and the protest is evidence that the bill 
is not paid. But in England the bill itself must be shewn 
as well as the protest, because the whole declaration must 
be proved : and when a bill is returned protested, the 
drawer of the bill is obliged to answer the money and 
damages, or to give security to answer the same beyond 
sea, within double the time the. first bill had to run. But 
in MoUoy^ 283, it is said, he shall only have as much time 
as the first bill had to run. 

8... The 
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8. The Stat. 9 and 10 ir. 3. 17. by which protests of Lcftly v. MUls^ 
bills of inland exchange were first given, mentions bills ^TexmRep, 
payable so many days ajier datcj it therefore does not ex- 
tend to bills payable after sight. Therefore where an inland 
bill of exchange was so drawn, and not being paid when de- 
manded, a sum of two shillings and six pence was demanded 
§ov noting it, it was adjudged that no such charge was de- 
mandable against the acceptor. 

Having thus far considered the nature and negotiability 
of bills of exchange, we shall conclude wiih the cases on the 

head. 



5» Of the Nature of Payments by Bills of Exchange or ' 

Promissory Notes. 

Upon this head it is to be observed, that Where a payment Russdi vw 
is made by a bill of exchange or draft on a banker, that such Hankey. 
being in the usual course of business, where there has been ^ I'erm Repr 
ilo laches oi' fraud ; such is a good payment ; and therefore ** 
where in payment of three bills of exchange, which had been 
sent up to London by the plaintiffs to the defendants, who 
Were bankers, the defendants tendered the bills for payment 
to the acceptor, and he gave them a checque upon a banker 
in London for the amount ; upon the receipt of which the 
ticfendant gave up the bills : the cheque was afterwards 
dishonoured. It was held not to be culpable negligence in 
them, or such as would subject them* to an action, that be- 
ing the usual course of trade in London. 

*< But the payment by a draft or bill of exchange which is 
^< fraudulent, as where there are no ^effects in the hands 
•^ of the person upon whom it is drawn, i&not a good pay- 
•' ment." 

For where a persori was arrested, and gave hifs draft for part puckfonf^, 
of the debt, upon whkh he was discharged ; but the draft Maxwell, 
.being dishonoured, the party wa* again sl^rested, and applied 6 Term R«ji 
to the court to be discharged. It was held, that where pay- ^^ 
ment is so made by a bill or draft which turns out to be un- 
productive, the plaintifT might consider it as a nullity, and 
again arrest the defendant. 

But payment by a bill of exchange was formerly deemed Clarke v. 
to be no discharge for a precedent debt, unless there wad an Mundal, 
express agreement that it should be so i as to inland bills, ^^' ^otp ^' 
it is now enacted by stat. 3 & 4 jfnn, c. 9, *. 7. that « if * ^' 

^ any person accept such a bill of exchange for and in 
^^ satisfaction of a debt, the same shall be esteemed a full 
'^ and sufficient discharge, if the fierson accepting such billfold 
« hia debty does not take his due course by endeavouring to get 
*• the same accefited and f laid ^ and make his firmest Jbr non-fiay' [ 54 J 

* ntcnt or non^cce/itanee,** 
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But if the bolder of the bill of exchange or promissoiy 
note does use due diligence to get payment of the bill or 
note, and follows the direction of the statute ; if the bill 
or note is not paid, he does not sustain the loss. The 
cases therefore upon this head turn upon the question, What 
shall be deemed due diligence to get the monej from the 
acceptor of a bill or maker of the aote ? (for the law as tb 
these in respect to laches is the same) ; and it goes on this* 
principle, that by keeping possession of the bill or note after 
it becomes due, without getting the money from the acceptor 
or person who is first liable to the payment, it is giving aft 
implied credit to such person, and by not giving notice (in 
case of his failure) preventing the indorser or persoa who 
paid away the note from getting the money, or otherwise 
securing himself. 
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I. ^8 in the case of Promissory J^otes. 

The plaintiff in this case sold goods to the defendants 
who paid him with a promissory note of ^s : the plaintiff 
demanded the money from A. but gave Aim time reficatedly 
till Ji. failed. It was adjudged that the lobS should fall 
upon the pluiatiff, who by so giving credit had discharged the 
defendant. 

So where the indorsee of a promissory note received part 
f^the money from the drawer of the notc^ it was held to be a 
taking upon himself to give the whole credit to the drawer of 
the note, and absolutely to discharge the indorser. 



Gee. V. Brown, 
d Stra. 792. 
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2. In the case ofbilh of Exchange, 

In an action on an inland bill of exchange by the indorsee 
against the drawer, it appeared that the bill was due the 1 4th 
€^ May ; but that upon a promise of payment, the indorsee 
gave the acceptor time till the SOih of May y and so on at dif- 
ferent times till the 7th of Junej when the acceptor failed : 
and there being no notice to the drawer, the loss was ad- 
judged to be against the indorsee. 

I shall now consider the particular c^ses in which the 
holderof the bill shall be charged with the loss, by reason 
of his neglect, or be exempt from it from having used a 
due degree of diligence. 

I. " Where a bill of exchange is drawn on any person, it 
« is presumed that the drawee has effects of the drawer's in 
^^ his hands to the amount of the bill ; if he therefore refuses 
w to accept it^ notice must be given to the dramer^ in order that 
" he may lake steps lor his own security ; and if such notice 
^' is not given and the drawee fails, the payee or holder of 
(< the bill must stand at the loss. So in the case of indorsed 
" bills, like notice must be giyen to <hc indorser of the draw- 
<' cc*s refusal to acept the bill : because that m^y deprive 

« the 
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«* {he indorscr of the means of getting the money from th^ 
« dnvwer, or from the prior indorsers." 

For where the defendants, who were payees of a bill of Blissardv. 
exchange, indorsed it over to the plaintiff before it had been ?^*^fL^ 
accepted, and on being tendered for acceptance by the plainr- '' 

tiff» the drawee refused to accept it : the plaintiff gave no 
notice ofthia for three noeeks to the defendants ; and at tlie 
end of three weeks the drawer failed : the loss was adjudged 
to fall on the plaintiff, for ad the drawer was liable to the de- 
fendants who were payees, and he continued solvent for 
three weeks ; it the plaintiff had given notice, the defend- 
ants might have obtained the money from the drawer, and 
therefore the plaintiff should suffer for his own ne^ect and 
laches. 

» » • • • 

But where it appears that there were 7io effects of the draw* Bickertdikt t. 
.«•'« in the drawee's hands j so that no possible loss could accrue ? t™*^ Re»* 
to the drawer from want of notice, as if drawn fraudulently ^^* ^' 
for a blind or delay, where the parties have no dealings, there 
the payee or indorsee shall not stand at the loss of the amount 
6f the bill from not having given notice ; for t^ere the founda- 
tion of^the rule fails, {vide this case fiien, chap, of Trover, 
& ante 5^1,) and this decision has since been often recog^^ized. 

But the case is different in respect to an indorser, for as he Wtlks v. Jackt. 
has no concern with the accounts between the drawer and Peake. N.^F. €. 
drawee, he is in all cases entitled to notice ; and the draw- ^^ 
ce*s having no effects of the drawer's in his hands, is no ex- 
cuse for not giving notice to tlie indorser of the bill bbing 
dishonoured. 

" The rule here laid down applies to the cases Of promis- 
** sory notes after indorsement." 

For where one Brown made his promissory note payable De Heidt v. 
to the defendant, who indorsed it to the plaintiff. Brown had Atkm»on. 
X}o value for the note from the defendant, who knew at the ^ **' Bl»<^*^-336. 
time that Brown was insolvent ; it was not presented to 
Brown till the day after it was due^ nor was any notice giv- 
en to the defendant for five days after ; it was held, that 
thei^ being no effects in the defendant's hands, the necessity 
of notice was dispensed with, and plaintiff recovered. 

^' And though in such case the indorser makes* a proposal 
^^ or promise to pay, if made under ignorance of the holder's 
- laches y it shall not operate to charge him." 

For where this action was brought by the indorsee against Goodall v. 
the indorser, and the circumstances were, that a bill of ex- bolicy. 
change was on the 4th of November, 1786, drawn by one Lut- 1 Term Rep. 
w/c//, on John Rutter^ in favour of the defendant, at sixty- *^^'^' 
lye days after date, the defendant indorsed it to the plaintiff, 
'fho teitdered it' to Rutter for acceptance on the Sth q^jVovem- 
• r, when it fwot refused ; the plaintiffs never gave any l 5» 1 

€> nfitica 
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notice of tfie refusal till the t\h of January ^ when by letter the 
plaintiff informed the defendant merely of the return of the 
bill> but no circwnatanee of the tender and refusal by Rutter : 
the bill expired on the 1 Ithi and the next day the defendant 
fnade apre/iosal to/iay the bill by initalment9 ; Heathy Justice, 
before whom the cause was tried, was of opinion. That this 
proposal being made under ignorance of the circumstances of 
the case, the defendant was discharged by the laches of the 
plaintiff; On amotion for a new trial, the Court held, 1st, 
The judge's directions to be right : 3dly, Evidence being 
offered in order to obviate the necessity of notice, that Rutter 
was insolvent, and so the drawer could receive no injury 
from want of notice ; the Court held, that had the acticn 
been against the drawer, that might be material, but could 
not be so when against the indorser. 

r. And on the same principle, where payraeitl is made by 
" any draft on a third person, it ought to be immediately ten^ 
" dered for accefitanee or /laymen t ; fortlwugh the drawee may 
«' be solvent when the draft is drawn, if it is kept long un- 
^ tendered fat acceptance, he may become insolvent." 

Therefore, where the defendant being indebted to the 
plaintiff, paid him by a draft on one Heddy^ payable a few 
days after date, and the plaintiff held the bill for four months, 
without applying for payment. Ifeddy afterwards became in- 
solvent. It was adjudged that the loss should fall on the 
plaintiff for his neglect. 



or 



. 2i « Where bills have been accefited and paid away, ur 
^^ promissory notes passed in like manner, the law is th^ 
" same.** 



Coleman v« 

Sayer. 

2 Stra. 829. 



" The acceptor of a bill of exchange being at aU 
" thnea liable {ante 46.) no question can ever arise on the cir- 
« cumstance of loss, except in the case of his insolvency. So 
** in case of promissory notes, the only question that can 
** arise there, is, when the maker becomes insolvent." 

How far the parties are liable or discharged, it has been 
decided, 

r. « Every payee or indorsee should apply for payment 
^ of an accepted bill as soon aa it ie due, or in case of a loss 
** he must sustain it ; for by holditig it beyond the time 
" when it is payable, it is giving a new credit to the accept' 
" or or maker of the note." 

* The bill in question was at six days sight, accepted the 
Sth of February^ and by the three days of grace was payable 
tl)e 17th, which was on a Saturday , the bill was not then 
tendered, and tlie acceptor stopped the Tuesday following r 
it was adjudged that the drawer was discharged at the end 
of the three days of grace. 
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For if the bill is kept for a long time it shall be presumed Allen v. 
to be paid, because there is a trust between the parties, and P^^^TIIr 
it may be prejudicial to commerce if a bill may rise up4o ' 

-charge the drawer at any distance of time, when in, the mean 
time all reckonings and accounts are adjvisted between him 
and the drawee. 

" So in the case of promissory notes, the maker of the 
^ note should be afifiUtd to for payment when it becomes due^ op 
^ the holder, in case Q)f a loss, must suffer it." 

For where the third indorsee of a promissory note kept Pepys v. Sir 
it for two months without receiving the money from the ?°^" ^'^'JJ^^ 
maker : in an action against the first indorsee without no- ^^* ^ 
tice, the plaintiff was nonsuited lor his neglect, in not 
getting the money from the maker of the note when it 
'became due. 

2. " But circumstances may occur in which -the note or 
^^ bill may be held beyond the time it becomes payable, and 
^^ yet the holder not be charged in case of a loss. For the 
^* mere holding beyond the time, seems not of itself to amount 
••" to a charge against the holders, but may be explained by 
** circumstances/' 

As where the defendant having a promissory note payable An«m viBailcj^ 
to him or order, two months after date, of one Smithy in- q * ^'Ji^*^' 
•dorsed it to the plaintiff, who sent his servant for the money g'u N.P.27I5. 
to Smith ; Smith said, that the defendant had promised ^ot 
■to indorse it without first acquainting him ; and that he was 
not then ready, but would pay it in a few days, and so put 
it off from time to time : after three weeks elapsed, the 
plaintiff wrote to the defendant, (not having sooner learned 
his address, though it was proved that he had sooner enquired 
after it) the circumstances above. Then Smith failed : the 
plaintiff wrote again ; and the defendant answered, that 
when he came to town he would fiut all matters to rights. Upon 
this evidence the jury gave a verdict for the plaintiff, though 
it was proved that Smith continued solvent for above three 
weeks, and paid upwards of 100/. in that time. 

<< It does not appear upon what ground this verdict was 
•** given, whether on the ground of due diligence having 'C ^^ J . 
^ been used, or on the ground of the new promise, and it 
" should rather seem to be the latter." 

For where the plaintiff received a note of one Yardlei/f 7^^^^^^' 
payable to the defendant. When it ivas due the plaintiff sent worcest. Lent, 
the note to demand the money, but not finding Tardley^ he Ass. ir56.Msi. 
kept the note for seventeen or eighteen days, during which 
time it was proved that he used due diligence to find him : 
he then wrote to his agent to inform the defendant, who 
returned no answer. About ten days after, the agent went 
•to the defendant) who acknowledged the receipt^ of -^he let- 

Jter; 
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^er Cur. 
I Term Hep. 
169. 



ter » and said) the reason wliy h« had not sent fin an&we^ 
was, that Yardley had promised to order payment in London^ 
and as it was not paid, that 'he would certainly pay it the day 
after. The defcndjint's wiliiesses proved, that Yardlty \v«i» 
solvent when the note became due/ and for some time afitr ; 
but was then insolvent. Per IVilmoty Justice. Holding the 
note for so long^ a time was unreasonable, and would have 
discharged the defendant, if when he received the fiist no- 
tice he had disclaimed the having any thing to do with it ; 
but by hb conduct he has waived the neglect, and acquitted 
the plainiiff: however, he left it to the jury, who found for 
the defendant. 

5. " And what shall be deemed reasonable notice of non- 
*^* payment is matter of law, not of fact : and therefore tne 
'* courts controui questions on that head in going to the 

U jury »» 



.Goodman v. Therefore where the plaintiff kept bankers* bills in his pos- 

Shipway. session from Afirll to Au^ust^ and the banker having failed, 

he brought his acUon against the person who h jd paid them 
to him, and had a verdict. The Cpurt granted a new trial. 



Api^Ieton V. 
S wee I apple. 
Mich. 23 G. 3. 
B. H. MSS« 



C 5? I 



So where the case was, that the plaintiff received from 
the defendant a banker's note at one o'clock in the ciay, but 
did not call for payment the whole of tiu.t day, and in the 
evening of it the banker failed ; a verdict was found for the 
defendant^ on tlie ground that it was the custom of the city 
that bankers' notes should be brought for piymtnt the day 
they are received : but on a motion for a n-w I'ia!, it ap- 
pearing that there were many exceptions to iVis custom (as 
in the case of factors at Bear 'ley ^ the saltsmi.;. at Smrfifield^ 
and others) the Court held the custom was iioi ^iifticicntly 
proved j and even if the decision had bt.^n on that grouiid, 
it must appear that the custoni was reason jble, or the Court 
would controui it ; aud therefore granted a new trial, 

« So in the case of promissory notes, the law is the 
" same.*' 



Tindal v. 

Brown. 

|l T. Kep. 16r. 



For where on the 21st of -^ugufit the note in auestipn was 
made by one Donaldson for 35/. payable six weeks after date 
to the defendant Brow?ij and by him indorsed to the plaxntiffy 
on the 5th of October the note became due, allowing the 
three days of grace ; on which day one Howell^ the plain- 
tiff's clerk, went to demand the money from Donaldson : not 
finding him at home, he left word that the note was due, 
and desired he would send and take it up. On the 6th 
Mowell called again upon Donaldson^ who promised to take 
it up that day, within banking hours : on that day the note 
was not taken up ; and on the 7th Howell again called on 
Donaldson^ and not finding him at home, ^e then sent it to 
Brown for payment^ who refused} saying, the plaintiff had 
pade it hi» own. It was proved hy^Donald9on at the trial; 

that 
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jttiat on HotDeU*8 Jeavinr^ him on the 6fhj he nifent to Brorjn^n 
Jiouse^ and he not bring at home^ left word with his ivife that 
he could nt3t fiay it', arid desired Brown to take it ti/i . It was con- 
tended, as to this transaction, that Vofialdaoji was to be con- 
sidered as agent for the holder, and that this was notice to 
Broxifn. On a motion for a »ew trial (the jury having found 
for the plaintiff) it was resolved, i. That the plaintiff bj' 
giving time so often to the maker of the note, had discharged 
the indorsee (tlic defendant) : i. Tiiat the nc^tlce here given 
Was not regular, for it should have Seen given fty the holder of 
the note, not as here, by the maker. 

4. " But where the holder of the bill has used due dili- 
** gence, on that ground he shall be discharged from any 
« loss.'* 

The note in this case, which was a banker's, was paid to 
the plaintiff after dinner, who sent it next morning at nine for 
payment^ when the banker had stopped : it was ruled that 
there was no laches in the plaintiff so as to fix the loss on 
him ; and that in all those cases there must be a reasonable 
dme allowed, Consistent with the nature of circulating paper 
credit. 

So where the defendants ma^e a payment to the plaintiffs, 
.with two bankers' notes at two o'clock in the afternoon, at 
nine the next morning they were sent for payment, when 
jthe bankers had failed ; it was adjudged that the ioss should 
fall on the defendants, the plaintiffs having been guilty of no 
laches. 

^ In these questions the uc age and custom of business i^ 
.^* the standard to decide them, if such is reasonable." 

*For where it was proved to be the usage of the Sword- 
Blade Company, wlien they received bankers' notes to 
;8end them next morning for cash to the bankers, which cash 
was made up in bags, and called for by the clerk in the 
evening : payment was made to them by the defendant at 
three o'clock in the afternoon of two notes ; next morning 
they were sent to the bank, left there (as above,) and the 
bank stopped payment just before the clerk called in the 
eveniog. It was adjudged that the loss must fail on the de« 
fendant, though the money might have been received in 
the morning ; for the company had only acted according to 
usage. 

So where the action was by the Commissioners of Ex- 
cise against the defendant, as drawer of a bill of exchange 
}n their favour on one Wihon, and specifying in the bill that 
!t was for king's money ; when the bill became due, the 
clerk to the commissioners carried it to WiUon for payment : 
but his clerk said he was gone out, and had left no orders 
ibottt the hill» and that therefore they must take the six days. 

This 
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This was explained thus : That wherever a bill is drawn 
payable to the Excise, they usually allow six days beyond the 
three days of grace^ if required by the acceptor, on payment 
of one shilling to the clerk at the six days end for his trouble ; 
that this was never refused, and was well known to be the 
custom ; and one witness swore, that he had heard the de- 
fendant nu:Dtion it, but that he had always coDsidered it as 
an indulgence rather than as a right : the note, including 
the three days of grace, was payable the 34th ; no nodce 
was given to the defendant (the drawer) till the 30th ; and 
on the 24th H^iUon had absconded. The defendant refused 
to pay, on the ground that notice was not given to him in 
due time. But fier Lord MiuMfield, It is not in the power of 
any particulai* ofBcer, by particular indulgence in any case, 
to charge a drawer of a bill ; but this is a general custom, 
and ingrafted on such bills, and being known universally, 
must Und the parties. 

<< But where there is no such usage to warrant it, the 
<t law is, as before laid down, that the holder should apply 
*^ for payment when the bill or note U due : and any time 
^ given beyond it is at his own peril.'* 



Ha)'wtrdv- Therefore where the plaintiff, who kept cash with the 

is"'^^^^*^ Bankf on Saturday left a note there for 50/. on Cox and 

Stra. 550. Cleerve, on Motiday they gave it to the runner, who left it at 

the shop of Cox and Cleeve in the morning, who cancelled it. 
When the clerk called in the afternoon, Cox and Cleevr had 
stuped payment : upon which he took a new note, of the 
same tenor and date, from Cox and Cleeve, King^ Cii. Just. 
[' 01 ] <£rectedthe jury, that it would be dangerous to suflcr per* 

sons to deal with notes in this manner ; and that they should 
find for the plaintiff ; which they did accordingly. 

5. ^< But in cases in which the loss shall fall on the holder 
'< of the note, a distinction is to be observed in the cases of 
" notes payable to tht bearer j when passed with or without in* 
** dorsement/* 

Bank of Eng^ If a note payable to bearer (supposing It has some time to 

land v. New- tun) be discounted without indorsement of the person who 

1*?^ R A ^^^^ ^^ ^^ ^^° ^® discounts it, takes it with all risques : for 

i^^a. Kaymond. .^ j^ ^,j^^ ^^ ^^^J ,^^ ^^jj^^^^ ^^ ^^j.^^ . ^^^ .^ ^^^ ^^^ ^^ 

been passed in payment of a debt antecedently due, or for 
money lent on the same bill, then is the person paying it 
liable to all risques. But if the person who gets the bill dis* 
counted, indoi'ses it, then may the indorsee have a remedy on 
the indorsement, if be demands the money in convenient 
time. This was the doctrine of Lord HoU ; but tlie jury 
found a verdict otherwise. 

Fenrt v. Haiti- g^ \^ ^he case of a bill payable to ordevy though the party 

ante ^5. Yi2ifk not put his name on the back of it, yet if the money h 



come to his use, t;he person who discounted it may neverthcr. 
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less recover it back in an action against him for monty had 
and received, unless he cxftreaaiy re/wed to indorse the btU 
when it vr&s di8counte<i. 

Before we conclude this head of bills of exchange, it may 
be proper to consider notes or bills as joint or several. 

1. If a note ia joint and arverat, the action may be brought Butler v. Maliic' 
against both, or against either. If the plain tiif declares ^• 

against both, he must declare that the defendants promised L^*"*" '^f'^L^^ 

to pay joint^y and severally : but if againbt one only he must CowiT 832^*^ 

declare generally that the defendant promised to pay, and Ovingtonv. 

the Tiote by two will be good evidence : for he that speaks Neale. 

in the disjunctive speaks true, if either member of the dis- 3 Stra. 819. 
junciive be rerified. 

2. If the note had been a joint one, and the defendant fff.BuUcr. 
had been sued as if several, the defendant could only have ^*Sw'"ro mf' 
pleaded that matter in adatementy and not taken advantage of ^' '**' ""^ 

it in error. 

5. The next class of Express Contracts upon which this 
at:tion is founded, which I shall consider, is that of 

POLICIES OF IKSURANCE. t ** 1 

Under this head I -shall consider, 1. What policies are 
good. 2. What shall avoid ja policy. 3. The constructions 
on policies. 4. Of total, partial, and average losses- 5. Of 
the several losses within the terms of the policy. 6. Of Ap- 
portionment of the premium. 

1 . What Policies are good. 

r. It is enacted by stat. 19 (?. 2. c. 37. " That all insur- 
" ances, interest or no interest, or without further proof of 
« interest than the policy itself; all gaming or wagering pol- 
" icies, or wherein the insurer shall have no benefit of sa(- 
« vage, are void (except in the case of privateers, or ships in 
« the S/iamah or Portugal trade) : and no re-assurance shall 
*' be lawful, except the former insurer is insolvent, a bank^ 
" rupt, or dead." 

The object of this statute was to confine policies of in- 
surance to cases only where the parties insuring had a prop- 
erty or interest in the thing insured. 

Under it, therefore, it has been decided, 

I. « A certain intereat, though not actually vested in pos- 
" session, seems an interest insurable under the statute." ,jm 

It was therefore adjudged in this case, that though the Huxh«* ^ 
property of all prizes and enemies' goods, captured by the East, 26 Gco.^ 

lung's B. R. 
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t.iug'9 land and sea-forces, is in the kin^ until condemDHtlo^* 
ill the Court of Admiralty ; yet that the ofHcers and men had* 
an insurable property in things captured, by virtue of the 
prize act and royal 4>roclamation, doclaring the shares and 
proportion to the captors. 

But where the policy was on the freight, and the ship had 
been purchased and registered under Lord Hawkesbury's 
act (36 Geo, 3. c. 60.), in the names of Camden and 
Calvert ; these two persons had afterwards taken in two 
other partners of the names of King and Curtis, but there 
appeared no transfer or registry of transfer to them jointly 
with the others, but the declaration averred interest in the 
first count, in Camden, Calvert, and King, and in tlie second, 
in them together with Curtis, and there was no other count 
averring any interest in Camden and Calvert only ; it was 
held that the pkintifis could not recover ; for as the right 
to freight resulted from ownership of the ship, and there was 
no legal ownership in Curtis and King for want of registry, 
under the act of parliament ; these last had no insurable in- 
terest, and the policy was therefore void. 

In the ease of a valued policy, the insured h bound to 
prove some interest ; but it is not necessary to go into proof 
of the whole value : but such policy shall not be made a cover 
for a wager, as to cover an insurance for 2000/. by proving 
to the vahie of a cable on board : and an unceitain interest^ 
as the firqfita ofavoyage^ may be insured ; and an agreement, 
Chat in case of a loss, the profits should be valued at a 
certain sumi as 1000?. ex. gr. without any other voucher 
tlian the policy, shall be held' good. 



L63 ] 



2. « In order to make a policy void on the gi^ound of 
" want of interest, the party must have parted with all his 
« interest in that which is the object of the insurance." 



Carter. 

1 Term RciJt 

745. 



For in this cast it was adjudged, That if the shipper of 
goods abroad indcmes over to ctnotker the bills of ladings he 
thereby transfers the whole property in the goods to the 
indorsee, and tie has no insurable interest therein : but if it 
appears that there was any agreement between the indorser 
and indorsee, that sMch pro Jierty 'u>aa notineant to be given at 
the time, as if it was only to secure to the indorsee the net 
proceeds ; or that the indorser, in case of a loss, was to pay 
the sum for which the goods were assigned, he there has an 
insurable interest. 



Thellusonv. 
Fletcher. 
J)ougl. 501, 




3. Polkiea ufton foreign sAi/ia are not within the statute, cti 
account of the difficulty of bringing witnesses from abroail 
to prove the property. Therefore in insurances on foreii^n 
fthips, the policy is proof of interest sufficient ; and in the 
caseofa judgment by default, the plaintiff need only pix>vc 
the sub^criptibn tb tlic policy by the defendant^ 

♦. " The 
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4. ** The object of the insurance should be real property^ 
^ and not be made to cover a contingent interest or advan- 
« tage." 

s 

As where the plaintiff gave to the defendant 20' on an 
agreement, that if a certain India ship reached China that 
season, the plaintiff was to receive nothing : but if tl^e 
ship lost her passage that season, the defendant was to pay 
to the plaintiff 1000/. on the ship's arrival in the river 
Thames, The ship lost her passag^e, and the plaintiff brought 
his action for the money ; but it appearing that he had none 
or little interest on board, it was held to be clearly a wager- 
ing policy 9 and void under the statute. 

5. ^ The property required by the statute to be in the 
*' insured, must be such as may legally be exfiorted and im^ 
« fiorted : for the policy shall never be allowed to cover an 
** illegal adventure." 



Therefore, where the policy was on a neutral vessel, the 
3eUa Jttdittay a Fenetian ship, from London to the Grenades^ 
with liberty to touch at Cork and Madeira for a lading : the 
ship sailed for Cork^ where she took in a lading of provi- 
sions, the property of subjects of the king of France. At 
the time of her taking in the lading of t>rovisions an embargo 
nva9 subsisting in the fiort of Cork, laid on all manner of pro^ 
visions : notwithstanding which she sailed with clearunces 
for a ncHtral port, but in fact for an enemy's. It was ad- 
judged that this voyage, being in breach of the embargo, 
JW2A a criminal act ; and so being illegal, the plaintiff could 
Rot recover. 

So where it was made on goods from London to JS/ew York, 
which were firohlbited to be landed there by statute, and 
the ship was captured : the insurer Was held to be discharged 
as to them, though the clearances from the port of London 
tvcre for another port (HqUJdx) to which the goods might 
legally have been exported. 

So the insurance of enemies' property is illegal ; arid the 
j^arty interested cannot recover on a policy so under- 
written. 

6. " The party making the instirance, should impure his 
^* interest in direct terms ; that is, the interest siiould appear 
*' on the face of the policy : for the court are bound to look 
•< to the instrument, and decide upon that." 

Therefore where the plaintiffs were firofirietors of the cargo 
•f the ship Mmanuel bound from Falmouth to Marf^eiUes^ 
hut not of the shift itself; in a former voyage she had been 
captured, and brought into Falmouth by a privateer. In the 
waits in the Admiralty Court a considerable sum had been 
expended ; which sentence having been in favour of the 
plaintifi*! the expenses were ordereid by the Court to be a 

P charge 
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dtarge oa the cargo. These expenses were paid, and H- 
vas the intention of the plaintiffs to have covered them b)S 
the policy in question : the poiicy was accordingly made on 
the goods, but there was on the back of the policy this 
9iemorandum : *' This insurance is declared to be ou 
money expended for reclaiming the ship and cargo, val- 
ued at the sum which »liali be declared hereafter, the loss 
to be paid in case the ship does not arrive at MarueiUea^ and 
without further pi'oof of interest than this poticy« warranted 
free from average, and without benefit of salvage." A 
losB having happened, it was decided that the plaintiff hav- 
ing insured the event oTUie ship's arrival in which he had 
no interest, not the goods on which he had expended the 
money, it was a wagering policy, and that he could not 
recover, though the intention might be to insure a real 
interest* 

BiU. in thh case an insurance by the governor of Fort 
Jiluriborottgk in the £a^ Indie* was held good ; for thougb 
called a >orr, it is not merely a place of defence, but rather 
a place for merchandize. 

7. By Stat. 14 G. 9^. c. 48^ <^ All insurances it/ion Uvt9 or 
*' other events^ without interest in the partiesj are declared to 
^ be null and void." 
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Upon this statute a policy on the sex of a person was held to 
be void* 

An ei^ecutor in trust has been held to have such an intei*est 
as is sufficient to enable him to make assurance in his owa 
name, on the life of a person who has granted an annuity 
to tlie tesutor, 

8. By s. 5. of Stat. 19. G. 2. f. Sf. it is declared, *« That 
<^ all money to be lent on bon'omry or at respondentia oa- 
*' siiips trading to India^^ shall be lent only on the ship or 
'^on tlie effects on board such ship, and shall be so ex- 
M pressed in the condition of the bondh: and the benefit of 
<( salvage shall only be allowed to the lender of tlie money, 
<< his agents, or assigns, who alone shall have a right to in- 
*^ sure the money so lent ; and the borrower shall, in case 
^ of a loss, recover no more than the surplus of his prop- 
<^ erty, above the respondentia or bottomry bond : and in 
«( case it shall appear that the value of the share in tlie 
^^ ship and effects doth not amount to the sum' borrowed, 
"the borrower shalf be responsible to Uie lender for the 
" deficiency, with interest for the same a\id for the assur- 
er ance tmd other charges, notwithstanding the ship be 
" lost.'* 



Glisver v. Black. 
% Burr. 1394. 



Under this clause of the statute, it has been held, that 
if the lender of the money on bottomry, or at respondentia^ 
insures it, it must be specified in tlie policy that it is 

bottomry 
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Aottotnry er respondentia tJiat is so assured, or he «ami^t 
iTecover. 

But, however, where the policy was on the gooda^ sfiecicy Grjfftry.y* 
.^nd effecta oi'\\\^ plaimllT, who was also captain on board Christie. 
;the ship, and under those words he claimed monev ex- p'^*,ft^ ^* i^ 
upended by him for the use of the ship in the. course of the *»sur..«. 

•voyage, and for which he olaimed 'respondentia interest, 
Lord Mamjield ruled, that under those words the plaintiff 
might recover, 4t bdicg proved tAat the usage was to ensure 
mch interest, by that rame. 

•9. By Stat. i9 G, 2. c, 37. s. 4. it is further enacted, 
^ That it shall not be lawful to make a reassurance^ unless 
" the insurer shall die, become a bankrapt, or be insolvent ; ^ 
<* in any of which cases the insurer, his executors or admin- 
" istrators, may re-assure to the amount that the first in- 
'^^ surance was made ; but it must be expressed in, the policy 
** to be a re-assurance.** 

'Double aMwance differs from a re-assurance, 4hatit is 
made by the insured, being two policies on the same goods, 
"Jcc. 

In the ca&e of a double insurance, the insured may sue on ? ?^* ^"^ 

which policy he pleases, but he shall recover on one only ; Company. 

md on that policy on which he elects to sue, he shall recover i Burr. 489. 

the whole loss, and then the insurers on that policy may re- 1 Black. Jk^ 

cover a proportionable part from the insurers whoso nainea ^^d- S* 
are oa the second polipy. 

* And uTlder this clause of the act, every re^aasuranee in Andre v. 

this country, whether of foreign op British ships, whether J x^^'* ttt 
hy a foreigpier or by a British subject, is void, unless the fir^t *t ^ \ 
assurer become a bankrupt, ins*olvent, or die. *- y 

10. A further regulation with regard to policies of in- 
surance is now made by Stat. 25 6. 8. c^ 44. which enacts, 
<' That no policy shall be made upon ships, goods, or mer- 
-'< chandize, witiyout inserting therein the christian and sur- 
" name of the person Interested -therein, if they reside in 
^ J&nglandy or the names qf their respective agents, who 
'^ shall effect the same : and ii the policy be made for any 
^* person not residing in this kingdom, without insertin^^ 
^< therein thfi naipe of the agents nf such person to whom 
<< such goods, merchandize, 8cc« did belong, the policy shall 
** be nidi and void." 

Under the statute it has been resolved, that where the ^^ !• '^** 
insurance Is made for a person not resident in the kingdom, ^' ^^^' 

^e name of the agent must be inserted in the policy tis agent 
fU> such person, or the policy is void. For the object of the 
.act being to ascertain who was the person for whose use the 
policy was made, that would not be done unless the name 
ipf the person who effected the policy was inserted as agent. 
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So where the policy was in the name of Mr. Wm. Wiliob 
and the rest of tlte owners, Mr. Justice JStiller held the 
policy to be void ; tor the statute having directed that the 
names of tiie parties interested should be insetted in the 
policy, it was necessary thut the names pf all the paitie^ 
Interested siiould be inserted. 

" As by the statute, property is required in the insured 
.^< when the policy is mnde, so it seems that it must subsist 
<^ in the person ut the time the loss happens, or in some one 
" possessed of the same interest.** 

For where the lessee for years insured an house for a time 
longer than his term : the term expired, and the house was 
afteiward burned before the time insured for expired, after 
*" which the lessee assigned the policy to the landlord ; it was 
adjudged, that the lessee could not assign the policy to the 
lessor, so as to enable him to sue on it : for the insurance is 
an indemnification of the person insuring) and if his interest 
is gone when the loss happens, the policy is void and at an 
'end. 

1 1. By statutes 30 G. 3. e, 33. and 34 G. 3. r. 80. " insnr* 
« ances are prohibited against losses on policies on slaves, ex- 
*^ ccpt perils of the sea, piracy, insurrection, capture by the 
'^ king's enemies, barratry, or by fire ; and no loss or damage 
" is recoverable on account of the mortality of slaves by nat- 
.*^ ural death or ill treatment, or against loss by throwing 
." them overboard, or any cause whatsoever.*' 

Under these statutes it Wa3 decided, that where the ship 
' on board which a cargo of slaves had been insured, had met 
with very bad weather, which had. lengthened her voyage 
from nine weeks to six months, in consequence of which the 
provibion fell short, and the slaves died for want of proper 
provisions ; and the declaration averred the loss to be by 
l^erils of the sea^ It was held not to be so, but. from naturi> 
al death of the slaves ; so that the insured could not rcr 
cover. 

12. With respecjt to the form of words used in a policy, 
the destination of a ship must always be expressed in the 
body of the policy when the insurance is made : and there* 
fore a policy on a ship from London to ■ ' , leaving a blank 
for the place of destination, is void. 

So though it is usual to express the ship and captain's 
name, on board which goods insured are to be carried, it has 
been held, that an insurance on goods on board a ship or 
ships generally is good, and the insured may recover on any 
ship on which the goods have been shipped. 

So it has also been held, that the owners of goods, hy 
shifting them from one ship to another, does not preclude 
them from recovering for an average loss arising from the 

capti^re 
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«apuire of the second ship, if they acted from necessityyand 
ibr the benefit of all concerned. 

And note, That though in the case of gaining or wager- Lowiy ▼. Botw- 

Sng policies the insured cannot recover, yet if such a policy ^^- 

is underwritten by an insurer and tne premium paid, the hi' ^nJ^c v. * ^ 

^ured Cannot recover back the firemium so fiaid, on the ground Fletcher! 

that it was paid without consideration, because that in case 3 T. Kep. 266. 

of a loss, the insurers would not be chargeable : for in such S. P. 
ease, fiotior eat conditio defendentia. [ ^'^ ] 

13. By Stat. 6. Geo, I.e. 18. Po«rer is given to establish 
two corporations or companies for the purpose of insurance. 

And by the same statute all other corporations or partner- 
ships, for the purposes of effecting insuz'ances, are prohibit- 
ed, and declared to be void. 

" Under this statute, it has been held. That it extends to 
^* all cases where two or more persons enter into a partner- 
** ship or agreement to underw.ite policies of insurance! 
*^ though done in the name of one of them only) and that 
** ail such policies are void." 

For where the facts were, that the two bankrupts had Mitchd 8c al. 

engaged in a p-Artnersi ip for the insurance of ships, but Ass. of Robert- 

which was carried on in the name of Robertson only, and ^ ^l^^f" 

be at the time of his bankruptcy had paid a much larger sum .j?™*^. **' ^ 

for the losses on the several poicies underwritten, than he 2 H. Black. 379. ' 

had received for premiums ; and he now brought his action, Sullivan Vi • 

to be reimbursed the overplus against the assignees of the Graves, 

other person's estate. It was adjuflged, that the- partnership ^'*""^JtS? 

being illegal, as prohibited by stal. 6. Geo. I. c. 18. the plain- pj^k^ing. |; 
UfF therefore could not recover. 

The two corporations established under the above statute Vid« post Bootii 
are the KoyaJ Kxchange Assurance Office and tlie London ▼• Uodgsoik 
Assurance OfBce. 

.3. What shall avoid a Policy# 

This is either, 1st, By mv.Uv previous to the making of 
the policy, or, 2dly, By matter subsequent. 

1st, By matter fireviotta to the making of the fioUcy. 

As I. St, By a false representation. 2dly, By a false war* 

ianty. 3cily, By a concealment of circumstances. 

> . 

" As to the 1st, It is a general rule, that a false represeiita^ 
** tion of any matter, before the policy has been signed, shall 
^ avoid it as agidnst the insurer, on the ground of fraud.'* 

As where the broker, in procuring an insurance on a M'Dowellv. 
ahip from A>w York to Philadelfihla^ stated, " that she had Frascr. 
bi .'I sjrii in the Delaware tm the 1 1th of December " whereas ^^^"S** 347* 
yjgi fact bhe was lost on the 9th of December, It was held 

that 
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that this misrepresentation avoided the policy ; for thjt 
represenUtion should be true as to all the insured knows ; 
and if he represents f;icts to tlie underwriter without knchT*. 
Ing the truth) he takes tiie risk upon himself. 

" But the representation must be ^fiomive asaertion.** 

For whtre the broker only stated, " that the ship wfl# 
exfiected to sail in ^"ovembrr or December^** though in fact 
she had sailed before ; yet was the policy held to stand 
good : for it was only stated as an exfiectatioriy and the 
undttrwritcr did not inc^iire into the ground of expec- 
Uon. 

JVote^ It was held in llils case, that a representation to 
the first underwriter on aiy policy should extend to all the 
pthers whose names are on it. 

Tberefore, where an \tndcrwritcr put his tiame first on 
.a policy as a decoy to iadnce others to sign, and on a prom* 
ise that he should not be sued : this was held to be a fn:u^ 
ulent representation, and to avoid the policy. But that the 
insurer should return the premium,. 

3. << But in order to avoid a policy in consequence of 
** misj^preseniation, the representation must be wateridt 
*< and at the same time be Jaise ; for though the reprtsenta- 
w tion be not strictly ti-ue, yet if it is more beneficial to the 
** underwriters, the policy shall be good," 

•For wIkfc the instructions to insure shewn to the under- 
writers, stated the ship to carry " twelve guns and twenty 
*< men," and in feet she sailed with a greater force ^ the policy 
lyas held tot>e good, the representation being substantially 
performed, and in favour of the insurer. 

w And the construction of the representation shall be 
<< taken according to the import of the words; as used at sea 
« or common acceptation.*' 

Therefore where the ship iras warranted to be manned 
vith thirty acamert^ this was (leld to include the ordinary 
crew, a« officers^ boysy l^c, who are deemed to be seamen 
at the CwttomfiQusey Greenmch Hospital, and in the distribui* 
tion of prizes. 

3. << .Such is the case of a representation as afFeding the 
/' validity of a policy, but the case of a •worroTi/y is still 
«' stronger, as it makes part of the policy itself; it must be 
(( strictly^nd literally performed, and nothijig tantamount 
« will do." 

As to which it has been settled) 

1. That to make a warranty it must be imertedin the 
policy : if it is on a distinct piece of papftr, or wafered to 
iht policy! or made verbally, it is but a representation : but 

It 
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]f, may be inserted in the margin of the policy, and it then »« v. Ictthwa. 

^hall be deemed a warranty j so where it was wrote trans- ^oug. 12. 

\cr3cly on the margin of the policy, it was held to be a war- -''* ^^ ' 
tanty. 

So in this case, which was a policy on the ship Juno^ De Hahn v. 
fronri Liverftoolxo Afnca^ m the margin was thin memoran' ^^^' w^i^ 
dum^ " Sailed from Liverpool, with fourteen ttix pounders^ 343*™* 
9Vfrvelay small arms^ and fifty hands, or u/iwardsJ** The ship 
sailed from Liver/iooly with only forty-six hands on board ; 
but in six hours after her sailing^, arrived at Beaumaris in 
IVdlcsy where she took in six hands more, which continued 
with her during the voyage ; and it was further found that 
ihs vessel, until and when she took in the six hands, was 
equally safe as after. It was nevertheless decided, That 
this was a warranty, which warranty must be strictly and 
literally complied with>. and that therefore the policy was 
"vpid. 

2. " The warranty is only of the circumstances stated 
•* at ihi time of underwriting the policy y that they are then 
^ true ; and if sO; the insurers are liable for all future 
«* risks." 

*As where the insura^ice was made on a Dutth ship, from Eden v. Past 
U Orient to Rotterdam^ warranted a neutral ship and neutral kiiison. 
property ; tlus was the case when made, and when the ship Dowg» ^^^4 
sailed, wz. on the \\X\\q{ December 17 %0 \ during her voyage [ ^^ J 

^'ar was declared against the Dutch, the power to whom 
she belonged, viz, on the 20th of December, whereby she 
ceased to be neutral. She was captured on the 25th of 
December, and the underwriters in:siisted that the warranty 
was to extend to the whole of the voyag^e : but it was held, 
that the warranty only extended to the time when the policy 
was made, and when the risk commenced, and so that the 
insurer was liable. 

But where the plaintifTinsured a ship and cargo warranted Woolmer^ 
to be neutral property, it was proved that the ship and prop- Moihnaii. 
erty was not neutral when the policy was made. It was ^ Burr* 1419V 
adjudged, that the insurer was discharged, though the loss did ^^S^^'n^ 
not happen by capfurcy but from having foundered ; fcr the 
warranty was false at the timi^ of making the policy^ and sO' 
t)ie policy void. 

However, Where the policy was on goods from the kbdiAg Bhck^nrst ^^ 
Ot thrm, lost or not lost, *' tvarranted well the 9i.t qf Decern* 92f'^|*^ ^^g. 
3er, 1/84 ;" at the trial it appeared that the policy had been * ^' *** ^^ 
underwritten between one and three o'clock of that day, and 
that the thift had been lost at eight 0^ clock that morning. It was 
adjudged, That the warranty was- complied with> by the 
chip's being safe at any time of that day, and the defendant* 
the insurer^ therefore liable. 

3ik « 
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3. <' For a warranty is so absolute, that nothing but h 
^ performance of the conditions of it shall discharge it : and 
^ it shall be absolute under every circumstance as against 
« the parties." 

t. ^8 tf^airut the Iiuurcd, 

■ For where a ship was warranted to sail from Jamaica^ on 
or before a particular day, and before that day was /irevented 
front sailing by an embargo^ the insurer was held to be dis* 
charged, though the terms of the policy couid not be per- 
formed. 

So if she be detained beyond the day she is warranted 
to sail, by any cau^e whatever, as by dangerous weather. 
Want of repair, the enemy being off the port, or such ; in all 
these cases the insurer is discharged, by reason of the non- 
performance of the warranty. 

So where the warranty was on a ship warranted to sail 
after the 13th^ of January^ 1770, and she sailed before that 
*dayy it was ruled by Mr. Just. JBulier, that the insurers were 
not liable. 

tt So where there is a warranty to sail with convoy, the 
<< same strictness is required ; and in such case, sailing 'unth 
<( convoy^ means sailing under the command of that officer 
^' who is appointed by government for that purpose ; and 
t^ if a ship does not so sail, though the loss may not arise 
^ from the capture by the enemy, but from other causes, the 
^< insurer shall notwithstanding be discharged." 

As where the insurance was on the ship jirundel^ Capt. 
Manny from Jamaica to London^ warranted to depart with 
convoy. On the 35th of July, she sailed from Morant- 
Harbour to Kingston^ where she met the Glorieux^ Capt. 
Cadogany who was going from thence to Bluefields^ whtre 
Admiral Graves was to take the convoy under his com* 
tnand, and convoy them to Great Mritain, Captain Matm^ 
on arriving at JSngatonj asked for sailing orders from Capt. 
Cadogan : he said that he could not give them, not having - 
himself joined the Admiral, but that he was sure that iKe 
Admiral would not sail fiom BlurfieldaAinXiX the GlorietucBT^ 
rived; however, if he should have sailed, that he (Capt. 
Cadogan) would give Capt. Mann sailing orders, and take 
every care of the Arundel. They proceeded together to 
■Blurfieldsy and arrived there on the 28th of July^ when they 
found that Admiral Graves had sailed two days before. The 
jirundcl and GloHcux then sailed together, the latter firing 
guns, and acting as convoy in every respect. On the 7th of 
Augnst they came up with the fleet under the Admiral, ofC 
Cape Antonio : the Arundel was afterwards lost in the month 
of Scfucmbery in consequence of a violent storm. After a 
iKcrdict for the plaintiff, and a niotion for a new trial, it was 
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resolved, that sailing with convoy was • sailing with th« 
force appointed by government, which in this instance had 
not been the case, and that so the warranty had not been 
complied vnth. 

So where the policy was on a ship from London to St, 
Sebaatian^ in Sfiairiy warranted to defiart with convoy for the 
voyage : there was no direct convoy to St. Sebastian^ but 
there was a convoy to Bilboa ; which was in her course to 
St. Sebastian, She arrived safely at Bilboa^ and was cap- 
tured on her way to St, Sebastian. On an action brought on 
this policy it was contended) that the warranty, being for a 
convoy yor the voyage, was not complied with, the convoy 
being to Bilboa only ; but it was resolved, that the word 
convoy meant such a convoy as was appointed by govern- 
ment, and here sufficiently satisfied the policy, and the 
plaindlF recovered. 

So where the insurance Was on a ship from .Africa to the 
West Indies s on the 2d of October, she sailed from the coast 
of ^rzca and was taken on the 6th by an ^mfnVflryi privateer : 
a letter had been received the 20th of February^ which men- 
tioned that the ship was well and had satled the 2d of October : 
thb was communicated to the plaintiffs, who in consequence 
wrote to iheir brokers to get the insurance in question. In 
that instruction to the brokers, they said nothing of the time 
of the ship's sailing, but said, " we wish you would get 
this insurance on the ship, as she is rather long, apd we do 
not wish to run so great a risk." They afterwards insti^uct- 
cd the brokers to inform the underwriters, that the 
ship was on the coast of jifrica on the 2d of October, but 
said nothing of her sailing : the policy was dated the 21st of 
JWcrcA. Lord Mansfield directed the jury ihat this was a 
concealment of circumstances : and they found for the de- 
fendant. 
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3. jis against the Insurers, 

" The same literal adherence to the terms of the policy 
« shall charge them." 

As if a ship wan^anted to sail by a certain day, before that 
day breaks ground on her voyage home, though she is put 
back by stress of weather, or recalled by an embsl^go, the 
policy remains good, though she does not sail afteru ard till 
long after the day : for she has performed the terms of the 
policy, by beginning her voyage at the day. 

So where the policy was on the ship Leghorn Galley ^^ war-* 
ranted to sail from ItamsacdL on or before the first of Aii^ust^sh^ 
sailed from her port Savanna de la Mar on the first of ./iugusty 
with a full cargo and her clearances on board, and proceeded ' 
ta Blucfieldsy which is the general place of rendezvous, and 
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where she expected a convoy ; but was there detained by 
an enibarjjo fourteen days. This was held to be a suihcieot 
inception of the voyiigc to answer the terms of the policy, 
and the insurer liable) the ship having been takes afterwards 
by a privateer. 

3. " The third case in which a policy may be avoided, by 
" matter previous to the signing of the policy, is by a con^ 
•< ceabnent of ctrcumstancrs^ afiecling the ship, &c. at the 
" time of tniVking the insurance." 

As to this it had been decided, 

1. << That the keeping back any circumstaDce in bis 
< knowledge by the insured, to mislead the underwriter 
" into a belief that the circumstance did not exist, or to cs- 
" tiniate the risk, us if it did not exist, is a fraud, and avoids 
" the policy. And the case is the same though the sup- 
" pression happened through mistake, and without any frau- 
" dulent intent ; for the insurer is deceived." 

On the 25th of jittgvat tie defendant underwrote a ship 
from Carolina to Holland, It appeared that on the 23d of 
jiuguQtj the agent for the plaintiff had received a letter, 
wherein it was mentioned," That the writer was in company 
with the ship in question on the 13th of Augunt^ and that at 
twelve at night he lost sight of her all at once, and that the 
captain of her the day before had complained that she was 
leaky." This letter was not communicated to the underwri- 
ter. In fact the ship continued her voyage until the 19th, 
when she was taken by the Spaniards ^ and there was no pre- 
tence of any knowledge of an actual loss when tlie insurance 
was made, and it was madcin consequence of a letter receiv- 
ed from the plaintiff, dated the 37th of June before. But 
the concealment of the letter was deemed a fraud on the in- 
surer, and he was held to be discharged. 

For whatever accounts the insured or his agent have re- 
ceived of the loss or other circumstance in which the safety 
of the ship is concerned, these sliould be communicated to 
the underwriter, or the policy shall be void. 

And on the same ground, a concealment of the true port 
of lading from whence the ship sailed, was held sufficient to 
avoid the policy ; she having been loaded at Leghorn and 
put into G noa, where she lay five months, and the poli- 
cy was made after the five months expired on ^he Mfi at and 
from Genoay and these circumstances not commonica- 
ted. 

3. " But the insured may be innocently ^lent as to 
" grounds open to both to exercise their judgments on ^ 
" therefore he need not mention what the insured knows 
<< already, or what he ought to know; what he takQ» 
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* upon himself to know, or what he waives being in-. 
« formed of." 

As if an underwriter insm^es a private ship of war, he Ibl^. 
need not be told the secret enterprise it is destined for, be- 
cause he knows some expedition is in view ; and from the 
nature of the contract he waives the information. 

So where the defendant underwrote a policy against the Carter v, 
taking oiFort Marlborough in the East Indies^ by tlie enemy Boehm. 
for one year, on the part of the governor." In an action on 1^1?'^^^^^ 
the policy it was resolved, 1st, That it was no concealment 593,3. *C. 
of circumstances that the state of the fort and fortifications 
was not made known to the insurer. 1st. Because he had 
TOwide no inquiry to this particular ; and 2dly, That it was 
the risk of being attacked only that was insured; and 2dly, 
It was resolved, that it was not necessary to make known to 
the insurers the governor's opinions and surmises on the 
prol)ubility of an expedition against it, which were mere sur- 
iti'iSes, and equally lying within the knowledge and conjec- 
tures of the insurers themselves. 

So where the policy was on 9, Portugueze ship, at and Mayncv. 
from Madeira to Jamaica^ which was captured and carried Walter, 
*into a French port, and condemned on the ground of having ^- ^* ^^^^' 
an Eriglkh supercargo on board, it was insisted for the under* pj^^i^' jng, 195, 
writrr that it should have been disclosed to him that the su- #r 75 •] 
percarj^o was £ngiish. It was further insisted on, on the 
ground that an ordinance had passed in France^ declaring 
ships with supercargoes of nations at enmity with France to 
be lawful prizv:. But per Lord Mansfield^ If both parties 
are ignorant of it, the underwriter must run all risk : if 
tlie defendant knew of such an edict, it was his duty to 
inquire if such a supercargo was on board. It must be a 
fraudulent concealment of circumstances that shall vitiate a 
ix)licy ; so the plaindfF had judgment. 

" For the underwriter is bound to know every cause per Lord Manc- 
♦* which may occasion natural perils : as the difficulty of the field in S. C. 
<« -voyagCy the season, IJfc, as also all fiolitical dangeYs^ as the 
^' probability of a declaration of war or peace : and he ^ 
•<« therefore cannot screen himself under an ignorance of any 
*< of these circu mstances." 

As where a ship was insured b^re war visa declared, pianche v. 

tuc fohen it was daily exfiected^ and she did not sail till after Fletcher. 

war had been declared ; it was adjudged that there was no Dougl. 240. 

— ncealment here as to the underwriter, and that the policy ^ ^*'' 
"imuined good. 

*< So the insurer is bound to kno'ttf the course oftrade^ and Boug. 49A. 
where a loss happ^^ns, if in the common course of that 
trade, he is liable.*' 

As where the policy was on a ship, to Labrador on the Noblev. Kciv* 
*hery^ and the cargo until discharged. The ship arrived, but !^*^ ^^ 

tnc ^ 
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the cargo was not discharged for a considerable time^ anil 
during that time the ship was cut out of the haibour by a 
privateer. It was objected, that this delay :And neglect in 
the ship's discharging her cargo should avoid tlie policy. 
But it being proved to Lc ihc linage and cour.it of trade to dis» 
charge the cargoes of ships by degrees, and in that manner; 
the court held, that the underwriter was bound to know it 
as such, and that it must be deemed to be within the policyt 
and the luiderwriter be liable. 

•'^* ^- 2dly, It was fesolved. That thotigh the question on the 

particular branch of trade to the place in question might 
be new^ yet that the course and practice of the same trade 
to a different place, was good and admissible evidence. As 
the mode of trade and fishing at J^'ewfvundlaud was admissi- 
ble evidence as to the same trade to Labrador, 

Salvador vi 3^ where the insurance was upon an India ship, chartered 

?Burr**lVo7 ^^ ^^^ common printed form, in which is a clause, that the 

TifjL^* Company may drlain the ship in Indie lor twelve months, 
othenvise she is to be allowed to return within a stated 
time. The ship in question was detain cd, and the insur- 
ance was made, without notice that she had been so de- 
tained, but made merely on the charter -^party. A loss hav* 
}ng taken place, the insurers contested the payment, on the 
ground that, having no notice of the detention, it was a 
concealment of circumstances ; but it being proved that such 
detention was the common course of the Irtdia trade, was 
within the terms of the charter-party, and so a ttsk then in 
contemplation, and that the fact of detention might l^ 
known at the India House. The court on these grounds 
held the insurers liable. 

J?ark In«, 220. 'f q «j. jg j^^j^^ j^^y jjg added, that which is necessary to 

constitute every valid contract of insurance, namely, that at 
the time of making the policy, tl^e ship must be sea-worthy ; 
and if the ship has any latent defect, though it was unknown 
to the assured at the time of making the insurance, still the 
underwriter is discharged ; for the assured is bound to know 
that she is sea-worthy. But if she is so at the time, if she 
ceases to be so however soon after her sailing, the insurer i% 
liable. 

These are the cases in which policies of insurance have 
been declared to be void, from matter existing before the 
making of them* 



2dly» How Policiea may be avoided by matter subse- 
quent. 

<^ As to this it is a general rale, that the terms of the policy 
<< are to bestiictly adhered to ; for any variation from the 
" riskinsuredi discharges the underwitcr." 

'< Upon 
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** Upon this j^rouml, where a certain voyage is insured, 
'• any deviation from tfis direct cout'f^e of ihat voyage, as dc- 
<» scribed in the policy, avoids the policy." 

Therefore, where a ship was insured fron\ Ldtk to Goi- peatson v. 
rf;zAeirg"/i, and back again to Leith si^d Cocknizie. The ship Hawonh," 
performed her outward-bound voyage, and, on her return, put 6 T. Rep. 5:^1. 
into Coc/:fnz/> before she put into Ltfif/i, and was then strand- 
ed and lost. Cockenzic is nearer to Gottenburgh than Lvith ; 
but there is no settled course of trade, and the harbour of 
Cockenzie is more insecure than that of Leifk. It was ad- 
judged^ that as Ujere was no settled course of trade, that by 
the woi'ds of th?po]icy, the vessel ought to have gone first 
to Leith ; and that so there was a deviation. 

1. " As to what deviation shall avoid a policy, it has been 
" held, that it is not material whether the loss of the ship be 
" the consequence of the deviation or not, nor for ii>hat 
'•* space of time it was made, nor hoiv far out of th'e direct 
" course ; for every the smallest deviation changes the 
^* voyage intended to be insured, and discharges the under- 
" writer." 

As where the policy was on a ship bound from Dart* Fox v. Blade. 
mouth to hiverfioolj she sailed from Dartmouth^ but put into Sum. Asa. 
Xo« ; Loo was a place she must of necessity pass by in ^7i^7^^cc. 
the course of her Voyage, but it was not mentioned in the 
policy ; and though it was proved that no accident whatf 
ever happened in going in or coming out of Loo^ and that 
she was lost after she had cleared it, and got to sea, yet Just. 
Yates ruled this to be a deviation, and to avoid the policy. 

So w^here the ship George^ bound from Cork^ in company Cock v- Towxv 
^vith two other vessels, left the convoy to make a cruise son. 
f luring the night, being a strong ship ; though this was but P*"^^'' I"^. 29S. 
for a few hours. Lord Cambden held, that from the mo- [ ^^ ] 

iiient a ship deserted the direct voyage^ that the policy was 
discharged." 

2. " But an intention to deviate will not avoid the 
*' policy, if a loss happens while the ship was in her direct 
" course." 

For where the ship was insured from Carolina to Lisbon^ Foster v. 
sind from thence to Bristol^ and the captain had taken in ^^*'^^'': ^j .« 
salt, which he was to deliver at Falmouth out of his course, ^ ^*^' " 
before he went to Bristol^ he was taken in the direct tract to 
both places, before the dividing point ; the insurance was 
held to stand good as against the underwriters. 

* For where a partial loss happens in the case of an insur- Green v. 

ance, and in the same voyage a deviation is afterwards Young, 

made, the insured shall recover for such loss, for the policy Salk. 444. 

is only discharged /rom the time of the deviation. \h^^t ^i"^^^ 

o40. S. v^. 

3. « But 
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S. " But if in fact the ship docs not proceed %t all on the 
" voyafi^e insured, though she may be in the track of it, jtt 
" shall tlie policy be discharged.** 



The insurance in this case was on a ship from Maryland to 
Cadiz : she was taken in the Chesafieak ; all her clearances 
were for Talmouth ami a market^ and the place of capture 
was in the course for both places, and before the dividing^ 
point. In an action against the insurers, it was heldf that 
as the evidence of her clearances shewed her destination to 
be diilcrent from that insured, it was not the voyage the 
insurer mf:ant to underwrite ; and he w^ therefore dis^ 
charged. 

For the policy should attach when the ship sets out on her 
voya^;o, or it cannot after. So that if she sails before the 
time fixed in the policy, it never attaches. 

4. " In the case of merchant ships ivith a letter ofmarquey 
It was resolved in this case, that they might give chase to an 
enemy's ship without being giulty of a deviation, but that 
they ciuld not cruise ; for such might lengthen the risk to an 
immoderate length. 



5. " A deviation is excusable in the following cases : 



» 
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Istr " ^" the cake of necessity.*' As if a ship is driven 
out of her course by stress of weather, or if she becomes 
leaky, she may go out of the direct course to another port 
to repair. 

*As where the policy was on a ship from RochellciOJifricai 
she sailed for Africa^ and three days afterwards she met with 
a gale of wind which strained her scams, and split her mizen- 
mast and rigging. The crew came in a body to the captain, 
desiring him to make some port for repair : the captain 
finding that she had too litte ballast, complied and put into 
Liabon, This being a deviation from necessity to repair, the 
insurer was held to be liable. 

But in such case it must appear that such deviation was 
clearly through necessity. For if it was used for any trading, 
or such like purposes, it is not an excusable deviation. And 
therefore if the ship is compelled to leave her direct course 
by such necessity, slic must proceed to sucli place of safety 
in direct course, and in the shortest possible time. 

Therefore where the policy was on a ship warranted to 
sail with convoy for En^t^Uvid to St, Kittys ; she sailed with 
convoy, but was separated by a storm. It was proved by 
the captain, that after the separation he did all he could 
to get to St, Kitt^s^ and directed his course so as to meet the 
convoy crossing, but that in that course he was taken by an 

Am er I CO It 
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*^?nerican privateer, this was held to excuse the deviation, 
and the insured recovered. 

^' For to make a deviation criminal, and so discharge the 
'* underwriter, it must be done voiuntarily.'* 

For when a ship went out with a letter of marque, insured 
from Brktol to JsTe^ivfoundlcuid^ and having taken a prize, the 
sailors rose and compelled the captain to leave his course for 
A^'Tvfovndland and return to Bristol. In an action against the 
insurers, who set up a deviation in their defence, it was re- 
solved, that it was excused by reason of the force used a- 
gainst the captain, which he could not resist, and so fell with-, 
in the case of necessity, which had heen always admittcc} as 
an excuse. 

2dly, For the sake of greater security a deviation is ex- 
ousable. 

As where a ship deviates something from her course for 
the sake of meeting with a convoy ; this shall not be deemed a 
deviation sufficient to discharge the insurer. But the ship 
should not wait for « convoy ; for the underwriter is supposed 
to estimate the time his risk continues in rating the premi- 
um, and therefore it must not be prolonged, unless through 
necessitv. 

3dly- << Where the known usage of trade admits it." 

*For where a ship was insured from London to Kantz^ al- 
lowed to touch at Ostend^ and all her clearances were to 
Osteoid only^ it being proved to be the usage of the trade to 
clear for one port and go to another, to avoid the French 
duties, and this known to be the established mode, the poli- 
cy was held to be good against the underwriter. 

2. " But though such strict adherence is requirecj to the 
" terms of the policy, yet some latitude is admitted as to 
" the usage and course of trade, so as to take in losses not 
« within the strict letter of the fiolicy. 

For where the defendants had underwritten a ship to 
C/iina in the usual form, against all losses during the voyage. 
When the ship reached China she was unrigged, and the 
rigging brought on shore, where by accident it was consumed 
by fire. The insured brought their action to be repaid their 
damage, and the defendants refused to pay, on the grounds 
that it Was less on land, and so not within the policy. But 
it being proved that it was the established course of th^ trade 
5 to unrig the ship, the plaintiff recovered. 

So where the action was on a policy " on the goods, 
specie, and effects of the plaintiff, on board a ship from 
London to Madras and China, with liberty to touch, stay, 
and trade at any ports whatever." When the ship arrived 

at 



Elton V. Bro|;- 

den. 

2 Stra. 1264- 



Bond V. NutL 
Cow p. 601. 
4 Res. 



Planche v. 
Fletcher. 
Dougl. 240. 
Bond V. Gon- 
sales. 
Salk.445. S. P. 

*t 77 l 



Pell/ v. Royal 
Exchange Assure 
Company. 
1 Buir. 341. 
& Cas. Ibid* 



Gregory v. 
Christie. 
Tr. 24 G. 3. 
Park. Ins. 49. 



rr 



ASSUMPSIT. 



Karquarson v. 
Hunter. 
Hiir45 G. 3. 
park. Ins. 50. 



Denison v. 
Modigliani. 
5 Term R. 580. 



•Wossv. Byroiii 
6 Term U. 379. 



Molloy de Jur. 
Mar.St Nav. 
255. 



Tonge V. Watts, 
2 Stra. 1251. 



at Mndrasy she was too late to go to China that year, upon 
which she was employed by the Council lo go to Bengal for 
lice ; in which voyage she was lost. It was contended that 
this loss was not within the terms of the policy, which gave 
a liberty to stop, stay, and trade at places in the course of the 
vaya^e ; but it being proved to be the usage of the East Ihdia 
trade for ships too late for Cfdiia to be so employed, the 
plaintiff recovered. 

And in a later case, where the words were the same as in 
the last policy, except that " to trade" were wanting, tlie 
Court held the same construction on the ground of usage. 

3. " When any act is done by the insured inconsistent 
" with the nature of the insurance when first made, and 
<* contrary to the direction of the insurers, that shall avoid 
" the policy." 

As where the policy was made 2d of February on a ship 
p.nd cargo from Liverfiocl to Oporto, She sailed, but was 
driven back, and being about to sail again on the 12th of 
February the insured were desirous to put guns on board the 
vessel and to take out a letter of marque ; but doubting wheth- 
er this would not avoid the policy, they applied to the un- 
derwriters for their permission, and they allowed lier to take 
guns on board for her protection, but refused to allow her 
to tiave a letter of marque. Notwithstanding this she did 
take u letter of marque, and was captured in her voyage. 
It did not appear that she had used the letter of marque or 
deviated at all, and it was stated that it was only intended 
to be used #n her return home. The Court held that this 
policy was completely vacated by havmg taken the letter of 
marque. 

But where the assured upon a trading voyage took out a 
letter of marque, but there was no certificate (which was 
requisite to its validity,) and it was done in oixler to en- 
courage seamen to enter, and there was no intention of using 
it, this was held not to avoid the policy. 

4. " To determine therefore what shall be an adherence 
** to the terms of policies, the several constructions on them 
^ are to be attended to.'* 

• 

And 1st, If a merchant insures a ship generally, as of such 
a burthen ; this assurance shall take in the ship only, and not 
any of the merchandize on board her. But in insuring the 
cargo, it is not necessary to specify the particular goods ; it 
is sufTicient to say on the wares, merchandizes, Sec. on 
board such a ship. 

*So where the plaintiff made an insurance on a ship and 
freight, the ship was then careening before she took in her 
lading, and a tempest having arisen^ she was lost : it was 

adjudged 
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Cidjadged that the plainlifTshould only recover for the loss ot 
the ship, but not for the freight, the goods not being actually 
on board, so as to make the plaintiffs right to freight com- 
mence. 

But in this case which was a valued policy, and the in- Montgomevy v. 
surance on freight valued at 1500/. ; in fact, only 500/. of Eggington. 
freight was on board when the ship was driven from her ^ Term R. ^J. 
moorings and lost, but goods to the whole amount of the 
freight were lying on the quay ready to be shipped when the 
accident happened ; the Court held the assured entitled to 
tecover to t'.te whole amount not\uthstanding the last case, 
for there was an inceptien of the contract, part of the goods 
Wng on board. 

So where the action was on an opcii policy on freight, at Thofnpson v, 
and from London and Teneriff to any of the WeH India J2^*°'* « .^^ 
islands, •/amafca excepted. The ship sailed from -London m ^""^ ' 
ballastj and was captured before her arrival at Teneriff yf here 
she was to take in her cargo. The charter party was *^ to 
depart out of the river T^am^*, and to proceed to Tentriff and 
there to load, and to take in on account of the freighters 500 
pipes of wine for the WcBt^IndicSy at 35 shillings a ton 
freight.'* It was adjudged, that the moment the ship sailed 
from the 7%a77i^*,the contract fof the freight had its incep- 
tion, and the policy attached, and thereby gave to the plain- 
tiff, the insured, his right of action* 

3. If a ship is insuredyrom a port, the insurance does not MoUoy. 355 
commence until the voyage is begun, so that the insurer is 
hot liable for a loss in fiort ; but if she on^e breaks ground, 
though driven back into port, the insurer is liable for a loss, 
for the voyage was begun. But as insurance at and from a 
port, includes losses while in port. 

3. l(good9 are insured on board any ship, the policy shall 
^ only cover such goods as are stowed in the usual manner in 
<♦ the holdj or other place of safety, or as things o/ merchant 
« dize." 

For where the policy was on the taptain^s goods for six Ressv.Thwaite.' 
months ; and the loss proved, was of goods lashed on deck^ the Si"- Hill. 16* 
cafitaitCs clothes and the shifi*s provisions : it was proved in ev- J** 3' ^*'** 
idence, that these things were subject to a greater risgue, and ' ^* 
Hot conuderedas within the general term oi goods, unless spe- 
cially insured by name, and a greater premium given. Lord 
J>fansfield ruled that the plaintiff could not recover. 

4. If goods are insured on board any ship and she be- Molloy de Jur« 
.comes leaky^ if the master and supercargo take them from ^^' ^ Nav. 
that ship, and put them on hoard another, the policy is di3- ^^ * . 
charged, unlei there are these words, ^^ the goods laden to 

be carried by such a ship, or any other, until safely landed ;" 
ih which cas« the insurers are liable. 

R 5. <*Wbcn 
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5. " When an insurance is made /or any given trmej that 
'< time must be aucces^ivc^ not at different periods.'* 

As in this case the insurance vas on a letter of tnarqut 
for six weeks, this it was held should be for six successive 
weeks> not part at one time and part at another. 

*ft. The insurance is generally for such a voyage or time, 
ia\d until moored /or twenty 'Jour hourt in safety. Under this 
clause, where a vessel came in, but before the twenty-four 
hours expired, was ordered out again to perform quarantine 
for fourteen days, during which time she was lost, it was 
adjudged to be within the risque insured, she not being 
moored twenty -four hours in safety, and the insurer liable. 

So under a similar clause in a policy on a ship bound to a 
foreign port, and previous to such ship's arrival at her des- 
tined poit an embargo had been laid on all English vessels 
in that port, and she on entering it was detaitied as a prize^ 
and her crew made prisoners of war, the assui'ed was held to 
be entitled to recover, though no guard was put on board 
for three days. 

So where a ship had arrived at the wharf where she in^ 
tended to unload on the 13th of January^ and was laid on 
the outside of the tier there being no room to lay her on 
the inside, and her sails were unbent and anchors out, and 
she was lashed to another ship, and so continued till the 19th, 
when several ships and a quantity of ice having drifted against 
her, she was set adrift and wholly lost ; it was ruled by 
Lord Kenyon^ that on the 12th she was moored in safety, and 
as the loss had not happened within 24 hours after, the loss 
was not Within the policy ; and the plaintiff was nonsuited. 

7. " Where a ship is insured^om and to such a port, the 
<* rule is, that the outward risk determines on the ship in 
** twenty-four hours after its first arrival at the first port, but 
^ that the outward policy on goods continues till they are 
" landed." 

Therefore where the action was on a policy of insurance on 
a ship at and from Jamaica to London ; the ship had also been 
insured from London to Jamaica generally : she arrived at Ja- 
maica and got into a port, and was lost before she had de- 
livered all her outward-bcund cargo, which she was to have 
done at other ports of the island : it was held, that the out- 
ward risk determined when the ship had moored at any port 
of the island, and did not continue till she came to the 
last port of her delivery. 

8. If a ship is insured to go -with convoy, she is warranted 
by that policy to j^o to the place where the convoy is. and 
if in her way thither she is captured, the insurers shall be 
charged. 

So 
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So where a ship-sails in pursuance of signal to join a con- 
voy, but is prevented by bad weather from receiving her 
sailing orders, yet it is a sailing with convoy within the 
policy. 

9. That clause in policies of insurance, « Com, fish, salt, 
fruit, flower, and seed, to be free from average unless general, 
or the ship stranded,'* means, that only in these two cases of 
a general average, or the stranding of the ship, the insurers 
shall be liable to such damages as arise. from thence ; but all 
other partial losses are excluded. 

" And upon these it has been decided, that where aay 
"of these things specifically come to port, though dam- 
" aged so as to be of little or no value, the .insurer is dis- 
" charged." 

For where the insurance was on a cargo of peas from 
Ztondon to St. Auguadne^ and they were so damaged as to sell 
for less than the freight by three fourths ; it wjis held that 
by their arrival, notwithstanding the injury, the underwri- 
ter was discharged. 

10. Where the policy was on a certain ship in any lawful 
trade^ this shall be construed, " any lawful trade in which she 
vfiay be emfiloyed by the owners^** and if she is so employed, 
and the master is guilty of barratry by smuggling ; yet shall 
the insurers be liable, if barratry was a risque: insured 
against. 

11. " It may, however, be taken as a general rule, that 
" though policies are by the judges construed literally, they 
<< shall not be so extended as to embrace objects not witluA 
** the terms or meaning of the policy." 

Therefoi'e where the insurance was on the shifi Tartar^ at 
and from London to Newcastle and MarseillcSf and at and 
from Marseilles to her discharging port in the JVest Indies. 
On her voyage, she being distressed, bore away for Minorca ; 
th^ captain then had her surveyed, in doing which much 
time was lost ; and the action was brought to recover the 
^vages and extraordinary /ir(ru/«o>U^expended during the de- 
tention for those repairs. It was held, that such could not 
be recovered under a policy on the shifiy and the plaintitFwas 
nonsuited. 
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4. Of Total, Partial, and Average Losses ; and bow far the 

Insurer is liable for each. 

1 . '^ After notice of loss of the ship insured, the insured 
*< may abandon to the insurers and recover for a total loss, 
( ^ and then the insurers stand in their right to recover as 
^^ much of the property ^s they can.** 
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^f But the principle of abandonment has been restrained 

f^ in many instances for fear of frand, and only is allowed 
^^ where the toss is of such u nature as appears to be a total 
*' one ; for the merchant, where there is only an average 
" loss, shall not be allowed by abandoning it to make it 9 
^^ total one ; for abandonment shall only be allowed in case 
" of a total loss." 

<< And so it should be made in the first instance :'forif the 
"insured endeavour to recover part of the property, they 
." shall not afterward be allowed to go for a total loss/" 
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And in these cases following the insured has been allow* 
ed to abandon. 

Where the ship was by bad weather obliged to t/irovf great 
fiart of her cargo overbear dy was afterwards cafitured by the 
enemy ; and being recaptured and broug'nt into port, her 
cargo was found of little worth, and the ship damaged. It 
was held that the insured might abandon and recover for a 
total loss. 

So where the ship had been tnkea and recaptured, and 
the salvage and repairs amounted to so considerable a sun}) 
that the captain deemed it for the benefit of the owner to 
sell her in a foreign port ; the insured recovered for a total 

loss. 

But where a ship insured had been captured and brought 
into a neutral port and sold, and the captain bought her for 
the benefii of the owners, it was ruled that they shall only 
be entitled to recover on the policy, the sum paid by the 
capt.uii and what was expended in her outfit) and coul4 
not recover for a total loss. 

So where the cargo of the ship insuPf^d received so much 
damage, that the value of the part saved came to leas than the 
fre^S^^ > the insured were allowed to recover for a total 
loss- 

2. But the mere cupture of a ship, if afterwards retaken • 
without anv damafi^e, will not give the insured a right to 
abandon ; but the ])laintiff on such a policy can only recover 
an indemnity according to the nature of his case at the time 
of the action brought, or at most at the time of the offer to 
abandon. 

In this case the ship insured was captured and carried into > 
the enemy's port, where she remained eight days, when she 
was cut out by an English ship. The Court held, that the 
ship being so long infra prasidia and in the enemy's power^ 
it was a total loss as against the insurers. But according to 
Lord Mansfield* s doctrine in the case of Gosa v. IVithers^ it 
seems to be imdecidcd what capture shall be construed a 
Itotal loss. 

S. « Thp 
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3". " The loss to charg^e the insurer, must happen during 
^ the existence of the policy : for though the cause of the loss 
" happened during the existence of the policy, yet if the 
« loss did not actually happen till it expired, the insurers 
'* are not liable." 

For where the policy was for six months on a ship to 
JVrw York^ and during her voyage she sprung a leak, and by 
the opinion of the carpenter and crew, thereby received her 
death's wound. This was on the i^t of January^ and on 
the 3d the policy expired : she was however kept above water 
till the 7th, when she sunk. The underwriters were held 
to be discharged, though she teoeived her death's wound 
dui-ing the existence of the policy ; the loss not having hap- 
pened till after the policy had expired. 

" tor by no reference or retroafiect shall the insurer be 
^' churged, when the risque bas been run during the exist- 
^* encc of the policy, and the voyage performed which wa» 
" insured.** 

« 

For where the master during the voyage insured, had 
been guilty of barratry, by smuggling brandy, ^c. hovering 
near the coast ; the ship arrived safe in the Tfiamesy but was 
twenty-seven days afterwards seized, under an information 
Tor smuggling, and restored on payment of the exchequer 
composition of 230/. The insured offered to abandon, but 
the Court held this not to be a loss within the terms of the 
policy ; for so, after many voyages and final settlements be* 
twcen the parties, might a source of litigation be opened. 



4. " The insurer shall be liable for no loss, unleaa it falla 
^ exactly within the terma of the fiolicyj 



»t 



Therefore, where the insurance was on the ahtfi DumfricBy 
et and from London to Africa^ and during her stay and trade 
there, and from thence to her ports of discharge in the Weat 
Indiea, In her voyage from Africa she touched at Barbadoea 
"Where an embargo was laid on a!I the ships. The captain 
applied for leave to depart, birt was refused ; in consequence 
of which he attempted to sail by night, but was pursued and 
brought back, and his crew taken fromthe ship, which was 
thereby detained tour months, and the action was to recover 
the additional vngea and the chargea for prcrviaiona during the 
detention. But it was decided, that this being a policy on 
the ship, was on the body^ tacHe^ and furniture of her, not on 
tlie voyage or crew, and that therefqre the plaintiff could 
not recover. 

So where the policy was in the same terms as in the last 
case, on a cargo of slaves from Africa to the Weat Indies^ and 
there was a memorandum, that the assurers were not to pay 
for mortality by mutiny, unless the same amounted to lOfier 
crnt. on the ftrst cost of the ship, outfit, and cargo. They 

did 
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did mutiny ; some were shot, some died of their i^punds, 
others in despair jumped overboard^ and were drowned, and 
some drank salt water, of which they died after the ship came 
into port. It was held> that for those who were shot or per- 
ished of their wounds, as arising from mutiny, the insured 
should recover, but not for those Avho perished from collat- 
eral circumstances. 

These are the two last decided cases: but before' these, it 
had been decided on the same principles, that in the cases of 
a policy on a ship, that the assured could not recover for any 
€xj)cnses of demorage, or such like charges. 

« 

Thou!2:h under the term " furniture" of the ship, it was 
adjudged that the insured might recover the 9tore8 andfirovi* 
BioTf of the ship. 

But where the insurance was on the tackle and furniture 
of a Greenland ship, it was adjudged that the insured could 
not recover : for the Une9 and tackle used in the fishery could 
not be recovered under the policy. 

5. ^' Where the insured takes the goods into his own pos« 
^ session, the insurer then becomes discharged.'* 

Defendant underwrote a policy on goods of the plaintiff 
till the same should be landed safely in London : the ship arrived 
in port, and the plaintiiT took out the goods and put them 
into his own lighters, from whence they were lost : it was 
adjudged, that the plaintiff having taken his goods out of 
the possession of the captain of the ship, into his own, that 
the insurer was discharged. 

6. Where a partial loss is settled, it is usual for the under- 
writer to indorse the policy in these terms : <' Adjusted this 
loss at /. per cent." and signed it. And where such an 
indorsement is made, it amounts to an absolute promise to 
pay ; and in such case, the owner need only prove such in- 
dorsement, and shall not be called upon to give any proof 
of the loss, or of any of the circumstances respecting it. 

Mtej In settling losses this rule is observed. 

If the policy is a valued one, and part of the goods are 
damaged, the average is settled by this rule : The insurer 
shall pay to the insured the same proportion of the valued 
price th::^t the loss on the goods at the port of sale bears to 
the price they might have been sold for, if no such loss had 
happened : as if the goods undamaged would sell for 30/. 
per hogshead, but in consequence of the damage produce but 
15/., here they have suffered a loss of 5/., or one-fourth of 
their value, therefore one-fourth of the valued price must be 
made good by the insurer. 



5. Of 
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#. Of the several Losses within the Terms of the 

Policy. 

Losses within the terms of the policy are, principally, 
1st, Losses by perils of the sea. 2dly, By capture and the 

detention of princes or people. 3dly, By barratry. 

* 

1st, " Losses by perils of the sea include every accident P"***!"*''*- 
« that can happen to a ship by the violence of the winds 
« and waves, thunder, lightning, tempest, or stranding, 
" from such causes, &c." ^ 

But where a vessel was by stress of weather driven on the r^^J^* 
coast of France and there captured, it was ruled by Lord p^kg»s ^^^ 
Kenyoriy that this was a loss by capture, and not by perils of N, P. 212. 
the sea, for that had she been driven on any other coast she 
would have been in perfect safety. 

Under this head it is ranked, that where a ship insured P"^- ^^^' ®8- 
has not been heard of for a great length of time she shall be P°*^* ^J^** ^* 
presumed^lo have perished by perils of the sea. 

2dly, With respect to losi by capture, it is completely P"^* ^^*' ^• 
settled, That as between the insurer and insured a ship is 
to bo considered as lost by capture though she never be con- 
demned or carried into the port of the enemy, and the in- 
surer is liable to pay the whole of the loss. If afterward re- 
covered, the owner is entitled under stat. 29 Geo. 2. c. 34. 
ft, 2i. paying the proportion there settled as salvage. 

So where the question of the legality of the capture was ^^^^cr^ 

doubtful, it was i*ulcd by Lord Maiif'^eld^ that a sum paid i Black. Rep 

btma fide as a compromise to pi event the ship being con- 313. 
demned as prize, was a loss to be borne by the insurer^. 

" With respect to loss by the detention of princes, the Per Ld. Mans- 
" assured may abandoh in case merely of an arrest or an ^^**- 
« embargo by a prince not an enemy." 2 Burr. 696. 

" And as to losses by the detention " of people," that 
" means, the ruling power of the country where the ship 
*' may happen to be." 

For where the policy was on a ship laden with corn, which Nesbit v. 
was forced into Elly harbour in Ireland^ and a great scarcity ^ rcrnfRep 
then prevailing there, the people rose and took possession of 783^ 
the ship from the captain and crew, to compel them 10 
sell the com bt-low the invoice price, and having weighed 
the anchor, the ship drove on a reef of rocks, and was lost, 
The loss Was stated in the declamtion to be *' by the unlaw- 
ful restraint and detention of people unl^nown." Thia was 
held not to be a loss within the mehnimr of .he policy, it not 
being by the ruling power of the country. 

So if a foreign power seize a neutral ship at sea, and f*jj°"^^* 
carry her into port to search for enemy's goods, all the costs park* Ins. 79* 

and 
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and charges which arise from thence are chargeable agaioAt 
the underwriter. 

So where the insurance was on a ship << at and from the 
port of L*Orienty** in the common form against restraints 
of princes, people, Sec, and while the ship was in port, the 
persons exercising the ruling powers in France stofit the vessel 
by an embargo ; this was adjudged to fail within the descrip- 
tion of a loss by the detention of princes and people, the 
embargo having continued ; and that the ioaured might 
abandon, and recover for a total loss* 

3. << Barratry is one of the risques insured against in all 
<^ policies of insurance ; and is a loss occasioned by any fraud 
** of the master or mariners.'* 

I . As where the master attempted to nm the ship out of 
port without paying the duties, and was stopt, whereby the 
ship was forfeited : this was adjudged to be barratry, and to 
subject the insurers, as done fierfraudem ^ negl^enUam of 
the master. 

3. ^' It is essential to barratry that the wrong be commit- 
'' ted by the master and mariners agatnst the ovmers ; and 
*< therefore if the owner is privy to, or the cause of it, the 
'^ insurer is not liable, for it is not barratry " 

As where the policy was on the ship Rachette^ from London 
to Rochelle ; Le Grand was owner of the ship, and having 
obtained goods from Hague the bankrupt (which Hague in^ 
sured) went himself on board the vessel, and by his contriv- 
ance carried the vessel to a different port, and so defrauded 
Hagut, This was held not to be barratry, J^ Grand the 
mamer being firivy /o, and concerned in the fraud. 

But where a i>erson act^ 09 nuuter qf a nhifi^ and is treated 
with as such, and he commits an act of barratry, it shall 
not be firesumed that he vfas owner 90 as to discharge the un- 
derwriters : if in fact he Was so, proof of that must lie upon 
thenu 
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3. "So that to constitute barratry, it roust be done with' 
« out the knowledge of^ and against the interest of the owners*^ 

For where the defendant underwrote a ahip to MirseiRw^ 
and she vas afterwards advertised to carry goods to Genoa ; 
and the agent gave out that she should go to Genoa before 
ahe went to MarseiUeSj which the defendant insisted should 
not be done, as being contrary to the terms of the policy > 
however, she sailed first for Genoa, and in return to her 
course to Marseilles, was blown up. The platntifTs attempted 
to make this out to be barratry in the master : but the Court 
held, that it being premeditated, and for the benefit of the own-' 
ersy could not be construed barraU*y ; but was a deviation 
which discharged the insurers. 

But 



ASSUMPSIT. 



u 



But where the. ship is chartered from London to Seville^ Vallejo v, 
the master left hh course and went to Guernsey on a smug- J^^^^^^i^j* 
gling business for his own benefit vnthout the knowledge of ^^^' 
the owners : the n!gh£ after she left Guemtey she sprung a 
leak, and put into Dartmouth x When refitted she sailed for 
Helfordy where it was alwajrs intended she should take in her 
provisiojis ; but in her way received such damage that she 
could not proceed ; it was adjudged to be barratry in the 
master, and the Insurer liable : for the loss was in fact the 
consequence of the deviation for a fraudulent purpose. 

^ Therefore a loss arisUig ftom' a deviation by the cap* 
<^tain iovfraudidentfiurpQoeo tf kio ovm^ shall be deemed 
« barratry.*' * 

As Where the ship Uve Oak was put up at Janudca as a' 
general ship, and freighted by the plaintiff for JVew OrUan£y 
Ahe sidled on her voyage^ and dropped anchor at the mouth 
of the Miioionfipij and the captaid went up to N'em. Orleans 
in his boat, and on; his return, without pursuing his desti- 
nation, stood away for the Hdvannahy and was never after, 
heard of. It appeared that h^ had a private adventure of 
negroes on board, which tfot being ^le to dispose of at J^ew 
Orleana^ he had gone to the Hxfvannah in quest. of a market :; 
it was contended for the defendant, the underwriter, that 
this was a mere deviation,' and, so should discharge the un-^' 
def writer : but it was resolved, that it being for a fraudulent 
purpose of the captain's own, that that should make it bar-, 
ratry. 
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6. Of Appordonment and Return of the Premium. 

1. << If a policy is underwritten, and the risk not run, 
'< though it has arisen from the fault of the insurer, yet the 
<< insurer shall return the premium : but if tlie risk has once 
^^ commenced, the insured shall not have a return' of the 
^' premium if they do not choose to proceed on the vqyage, 
** unless the contract and voyage is of a dtuisihle nature^* 
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As where the ship was insured from London to Halifax^ 
warranted with convoy from Portsmouth \ she sailed from 
Jj)ndon<f but when she reached Portsmouth the convoy had 
sailed. It was adjudged that the imderwrtter should return 
the premium, deducting the Value of the risk from London 
to Portsmouth ; which iri thts case Was one-half/iw cent. ; for 
the voyage was divisible in its nature, viz. from London tO' 
Portsmouth^ and from thence to Haii/ax^. 

*< But where it is not so divisible, there ^all be no ap- 
*« portionment of the premium." 

> • 

• As where the insurance was on the ship Parker Galley^ I^illy J^'^^*^- 
^t S fiercent,; 2 per cent, to be returned if she sailed with Jf 05 -i 
convoy : she sailed with convoy only to a cirtcdn latitude. ^ -■ 

S This, 
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TiiiS) it was hekly sho\]ld not iilake tht insurer return part 
of the premium ; for the contract ivas entire and for the 
whole voyage. 

2» '< Aad though the contract may consist of many paits,' 
^ yet it may he entire ; aiul the preauum in such case shall 
not be apportioned/' ^ 

A^ where a ship was insured '^ at and • irbtfn Ilcmfletir to^. 
« Angoldy during her stay thercy and tlu^nce to Domingoj- 
<^and home ^" premium U/. It was held, that though 
there were several parts of this voyag«y yet that the con- 
tract was entire ; and if the risqud was once begun^ that 
there sl^ould be no apportionment of the premium. 

So when the insurance was on a ship <<at and from 
JLom/on to any port /o^ 12 months.^' This was held to b« 
one entire contract, and tbat the premium should not be' 
considered as so much a month t so that the ship being taken 
befoi^ the twelve months expired, that there should be na 
apportionniciU of the premium. 

These arc the principal cases of express contracts which 
are objects of this action. I shall 8ul)joiB a few other casc^, 
reducibU to no general head« 

I. A parson may recover against the former incumbent 
who bus been guilty of dilapidations, the sum expended by 
him in necessary repairs, by action of aHsu^npsit, 

So an action lies by a fircbendary against his predecessor 
or his executor, for dilapidations suffered in the prebendal 
house in the predecessor's time : but where by the constitu* 
tions of the cliurch of -&7y, the receiver was to require the 
prebendaries to repair their houbes ; and if they neglected, 
to repair them and deduct the expense fixJm the salaries : 
but the church was to find the materials in all cases. It was 
resolved, that in such an action for dilapidation, the suc- 
cessor could only recover the exfiense of the vuorknien in making 
the re/iairs^ not the amount of the materials, which th« 
church was to find. 
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2, Where a rector or incumbent of a paiish gives a 
title to a person to be ordained to the bishop, appointing 
him his curate under the title, he undertakes to continue 
him and pay him a salary until he shall be otherwise pro- 
vided for by ecclesiastical preferment, or be lawfully re- 
moved. And it was further resolved, That uhder such 
title, 1. The curate is not removable without a just cause. 
2. That while the rector continues in the parish, he is* 
bound to pay the curate the salary he engages for; and he 
can recover it in this action : but in case the rector is pre- 
ferred to uirot ler parish, the oblife^ation ceases, and the salary 
is not recoverable. S>. The election of tlie curate to a reader^ 

shift 
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^dfi is aot s\ich a preferment as shall exempt the rcctoi* from 
tlie obligation he undertakes ia the title. 

.3, If the sheriff levies money on tijfi.fa. and does not pay V/illiams.y. 
it over to the plaintiff, h^ may recover it in this action, as ?7i;' o 
ievicd to his use. 

4. This action wijl lie tp recover' the value of a masquer- Longchainp v. 
ade, or such.like ticket, at the suit of the person who passed poue[*lq2 

it. MtCj The objection to this action was that it should be S • 3 ' 

trover. 

5. So where a shipwright had I'epaired a ship, which by Menetonc v. 
accident' was burnt while. in dock, yet was he allowed to Athawes. 
recover in this action the amountof the repairs. «Burr. 1592. 

6. It was decided in these cases, that this action lies Atkyns v. Hill. 

:flgainst an executor or administrator having sufficient assets, 8°^?' ^^' 

<o recovers Ugacy^ upon a promise to pay in consideration of saundcw^ 

assets. Ibid. S. P. 289. 

However this may be, where there has been an express Decks &Ux. 
promise, it is now settled, that an action will not lie against an v. Sirutt. 
executor or administrator for a legacy, on the ground of his fJ,^"" ^*P" 
having assets sufficient to pay : for it would prevent the inter- 
j)osition of a court of equity, which would cause a settlement 
to be made on the wife, where the legacy was left to her. 

7. Msumfisic willUe for money had and received, /^om^'A • South Sea Com- 
Hhe lender oftfie money has taken a pledge for his security : for pany v. Dun- 
he shall be presumed to trust to the peisonal security of the c^nib- 
borrower as well as to the pledge, unless there appears a ^ ^^^' ^^^' 
special agreement to discharge the person. 

8. « It is usual to try the title to an office by this form of 
" action— the party claiming the office bringing an action for 
^' the fees. So if a person is entitled to an office with fees 
" annexed, and a stranger intrudes into the office, and re- 
-** xeives the fees, an action for money had and received lies 
« to recover them." 

- " But they must be fees constituting the known and'ac- 
** customed perquisites of office, and which the officer can 
^* claim by law." 

For where the action was brought by the plaintiff who Boyterv. 
was belfry and church sexton of the cathedral of Salisbury^ P'^T*^'^^fiRi 
to recover several sums of money received by the defendant, ^ * ^^^* 
for shewing the church, the plaintiff claiming to have the 
exclusive right of shewing the church ; it was ruled by BuUeVy 
Justice, That the action could only be maintained where the 
fees wei'e annexed to the office, known and accustomed ; and 
it appearing that the fees which the action was brought to 
recover, were gratuities voluntarily given by strangers who 
came to see the cathedral,* he nonsuited the plaintiff, wUicli 
ivas after^vards confirmed by the Court of King's Bencfi. 

Having 
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Having thus considered what will miiDtam tM« actibo, I 
shall now proceed to consider 

3. WHAT CONTRACTS "WILL KOT aUVfOJlT All A^ 

.8UMVSIT. 

1. << This action being founded either on an express 
(< contract or an implied liiidertaking» whencTcr die pre- 
^ sumption of suph contiracl or undertaking ia excluded) as 
" where it appears that money for which the action wais 
" brought was paid, vnthotu the consent of the peracxi siied> 

*< there this action will not lie." 

•• • . • 

Stokes V. jLewis. As in this case, where it appeared to be Ac custom of the 
;i 'rennKep.20. parishes of St, VedoMt and St. MieAael U Quem^ to elect a 

sexton jointly, and each parish to pay a moiety of the 
salary. St, MichaePa had claimed a right to have a separate 
cexton, and gave notice to that effect to the parish of St. 
Vedaat, St, FedM9t*s paid to the sexton last chosen, and then 
in possession, the ttfhole salary ; and then brought an action 
against St, Michael's for the meiety : it was adjudged that it 
[ 87 ] could not be maintained, for the money was paid cleariy 

against the consent of the parish of St, Michael ; and so there 
tould be no undertaking implied. 
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So when in assumpsit for goods sold, the evidence was, 
that the plaintiff's servant had sold the goods to the defend- 
ant, who was to give him half price, fvMch the servant yoa: 
to keefi to his own uscj it was adjudged that the plaintiff could 
not maintain this action, as there was clearly no contract or 
undertaking to the plaintiff himself 

• * . 

<< So a party cannot by his o%m act make another bis. 
" debtor." 

As where the defendant had granted ai^ i^ulty to th^ 
plaintiff, which not having been duly registered under 
-stdt. 17 Geo, 3. was void j and the action was brought to re- 
cover back the cotisideration money. It appearing that no . 
demand of the arix*an» of the annuity had been made to the 
defendants, or any application to them tore«execute the secu* 
rities, which they might have done. Lord Kenyan ruled, that 
as the annuity had bec6me void by the plaintiff^a own act^ 
he should not be allowed to rescind the conthict, and avdd 
the sect I iiy given, so as to "raise a cau^e of action by his own 
act or negligence ; and as the annylty had never been set aside 
by an act of the court, nor any application made by the 
plaintiff either for payment of the annuity, or to re*execute 
the securities, he held the action not maintainable. 

2. « A mere voluntary courtesy will not support an «- 

« sumfint^* 

" And that shall be deemed a.voltmtary courtesy whick - 
l^ ifis been undertaken vnthoutafirosftect of certain recomfience.^ 

As 
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A% yfhtvt the plaintiff had done much business for Mr. 
€hiy (who bequeathed all his possessions to the hospital) and 
Aad done it in contemfUation qf a legacy froiTn him. But beings 
disappointed, after Guy*9 death, he brought this action on a 
qiuintum meruit for his former service done for Mr. Guyy when 
it was adjudged, that it would not lie, the business having 
been done not with a view to immediate or certain recom- 
pence, but with a view to a legacy. 

So where in an action on an apothecary's bill for medi- 
cines and attendance on the testator. It appeared that the 
plaintiff had never made any regular entries in his books, 
but had attended the testator in expectation of a legacy, 
he being related to him ; and that he had declared, that 
had the testator left him any thing, he would never Irave 
made a charge. The plaintiff was nonsuited on the above 
principle. 

'* But if there was any request made by the defendant, 
«^ there the acts shall be presumed and construed to be not 
<< voluntary^ but done in pui-suance of the request ; and this 
*< action will then lie." 

As where the plaintiff declared that the defendant, 
having killed a man, requested the plaintiff to labour to 
procure him a pardon, for which he promised him 100/. 
which the plaintiff having performed, it was adjudged that 
the action well lay, the service on which the action was 
founded having aiisen from the request of the defendant 
himself. 

So where the defendant's testator Hiade a promise to the 
plaindff that if she would use her influence with her daugh- 
ter, and induce her to marry him, that he would give 
her 100/. She did so, and the marriage took effect : 
it was adjudged a sufficient consideration to uphold the 
action. 

^ But though a request has been made, yet if it was in 
<* consequence of the offer^ advice^ or inducement of the other 
«< fiarty^ it will not support this action.' 
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As where in as9umfi*it for money had and received, the 
defendant gave in evidence that he had paid 30/. to the 
secretary of a foreign ambassador for a protection for the 
plaintiff, and also charged his costs and expenses in pro- 
soring it. The judge directed the jury, that in case they 
believed that the plaintiff himself had applied to the de- 
fendant to get this protection, to allow the sum paid for it ; 
bat that in case they believed that the advice to get such 
protection came from the defendant, then to allow him 
nothing : and the jury, who knew the defendant to be an 
artful designing fellow, and the plaintiff an ignorant young 
'p^aa%9 who had been drawn into c^culdcs by the defend- 
ant} 
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uat, who acted for liiiu as his attorney, found for the pisdn- 
tiff withauL any allov/ancc. 

*< And it should seem, that any thhi^ done in the courte 
" of a Jierdoii's busine-ta or emfiloymcnt sirali not be deemed & 
" voluntary courtesy, but the foundation of a contract." 

For where in indebitatus assumfisit for carrying herringSt 
the plaintiff gave in evidence that he was a porter at Yar-- 
mouthy and that when the herring ships came in, he went 
of his o'-.un head and carried such a quantity to the defendant's 
house. It was held to be good evidence in support of the 
action. 
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3. " Thi^ action will not lie for breach of agreement 
** which could not be legally performetl, or where the con&id^ 
" crati'jii on v;hich it is founded arises from an iUtgal 
« act." 

Therefore where the plaintiff, who was proprietor of the 
Opera H'juse, brought his action against the defendant) who 
was a dancer, on a contract, by which " the defendant un- 
dertook to dance at the King's Theatre, at the Haymarkct, 
or such other place as the plaintiff should appoint ;" the 
action was held not to lie, because it did not afifiear that any 
licence had been granted by the Lord Chamberlain to ofien and 
perform at that Theatre^ in /mrsuance of stVit. 10 Geo. 3. c. ^8. 
So that the defendant might have been subjected, a& well as 
the plaintiff, to penalties for so performing. 

So where the plaintiff gave to the defendant twenty 
shillings ; in consideration of which he undertook to beat 
J. S. out of such a close, or to pay forty shillings. Ue did 
not do it : whereupon the plaintiff brought assum/iiit for the 
forty shillings : and the action was adjudged not to lie, -the 
consideration being an unlatvful act. 

So where the bankrupt whose assignees were plaintiffs, and 
the bankrupt whose assignees were defendants, became part- 
ners in insuring ships, contrary to stat. 6 Geo, I. c, U|. ante^ 
which policies were underwritten in the name of the bank- 
rupt only, and he paid all the losses : it was held that the 
partnership being illegal, no action could l>e maintained to 
recover freun the defendants their contribution and share of 
such losses, on policies entered into contrary to the statute. 



So wiierc two boxed for a wager of five guineas, on 
sumfint for that sum broue:ht by the winner, the action was 
held not to Ue, the act being an unlawful one, as being a 
breach of ihe peace. 

So wlu:re the plaintiff and defendant had agreed to buy 
stock aiKl tickets for time and on speculation, which they 
accordingly did by a broker, und being losers, the plaintiff 
*paiil rill the money^ and then brought his action against the 

defemlant 
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(kfendant for the moicly. It x»a^ htkl clearly that the 
action would not lie, for the trunsjciion was illegal, as con- 
trary totlu: stockjobbinjj acts, and both plaintiff and defend- 
ant parties to it, ioulthis action was fouuded on it ; and to* ' 
aru)\V the pariy to maintain an action founded on a contract 
fori;iddcn by the statute, uould be to disobey the Blauite. 
^ilucr^ If a third person who U not a fi€Lr:y to the ilUgal trahf^- 
«r'/072, lends money to be so applied, he may nevertheless 
pt\.over it(/i05f. Falkney v. Rei/nous, Ch. Debt.) 

So where the case was, That IC eble the plaintiff's testator, Petric. Fx^c. 
t!rc defendant, and a third had been enfjigcd together as* uj^^* ' ^' 
partners in certain stockjohbinp^ transaciionsi. f mm which QXemiKep. 
they having incurred considerable losses, they came to a 418. 
!i£ttlement with Portit their hix)l;er, wiio had paid all the 
fJifi"i:rences. At tUat time KvcbU paied to PortU the whole 
S4.im he iiad advanced,, except BWl. for which he drew a 
bill on toe defendant, payable to PortUy which the de- 
fendant accepted. The bill not bting paid when Ktcble 
died, Portis brouj^bt an action ap^uhisi the plaintiff his exec- 
utor, and recovered the amount ot' thj bill ; to recover ■ 
which from t^ie defendant the pivsent action was brought. 
Tiic defence set up was, That this was a payment of money 
ariiiiiij under a contract on a s-tocKJobbing transaction, which 
wc'sconivjiry to law, and so could not be recovered ; but the 
court were of opinion, that the plaintiff was entitled to 
recuVvT according; to the folio win j^ distinction : '* That» as 
between tUs panics Ihwmselves to the illeij^al transaction, 
where one party i>aid money for tl>e other, in pursuance of 
the illegal contract, without his directioTts^ that the money so 
aclva.'.ccd coutd not be recovcivd^ for as the party himself 
T-, us not compeliible by law to puy. lie should not be obli^^cd* 
*.» JO that ciiciuuously whicn he could not lie compelled to 
do directly ; but, that if one party by the otli^r* a direction^ and 
vjith his aieenty pays money which has become due on an ille- 
gal transaction, that such money is recoverable by the party 
who has p^idit, as paid by the other's order and direction." 
Tliat, therefore, in this case, the defendent having accepted 
the bill, and therel^ shewn his knowledge of and consent 
10 the transaciion, that he was bound to repay the plaintiffs, 
who had paid it for iiim : so the plaintiffs had judgment. 

Steers V 
But where the case was, that the defendant having been j-ashlcgh. 

engaged m many sloe kjobbing transactions, had employed a Ebpin. N.F.Cas. 

person of the name of Uulaon as lus broker. W//*o»,had paid 16a Vide S. C. 

the u«'fferences with ivis own money ; but some disputes as to 6 Term Rep. 51. 

the amount having arisen between the defendant and Wilsoriy 

thev had a'jreedto refer the matter to the arbitration of the 

the jHuiiitiff, who had awarded a sum of money to be paid by 

defendant to WiiJion, IVilsondrcw a bill ef exchange for the 

atnoiint on the defendant, who accepted it ; and IViison 

afterwards indorsed the bill to the plaintiff; and upon tins 
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^11 the present action was brought against the defendant, as 
acceptor. It was held that the transaction upon which the 
note hud been given being illegal, and that known to the plain- 
tiff, in his situation as arbitrator, that he could not recover. 

" So though the consideration be but in part unlawfuly 
<< yet it shall vitiate the action, which is founded on the 
<< whole consideration taken together." 

•For where in consideration that the plaintiff (who wae 
a special bailiff) would let a person, whom be had arrested 
for debt, go at large ; and of two shillings by him then paid 
to the defendant, the defendant undertook to pay the 
whole debt, on aasumfiait brought for the money, it was ad- 
judged not to lie ; for the promise being to the same effect 
as an obligation, which would be void by stat. 23 H, 6. 
the promise would be so too : and though it was coupled 
with another consideration of two shillings, yet it being 
void as to part, it was void as to the whole, the aaaumfidi 
being founded on the two considerations taken together. 

" On this ground, viOTiey vfon at gaming would not be re- 
(' coverable/* But there is this exception : 

That where the money was lent to play with, but there 
Hvas no security as by Jbond or note, but merely fiarol^ this waa 
held not a case within the statute ; for there not being the 
word contract in the Statute, which only declares all secur^ 
ities void, the parliament might think there could be no 
great harm in a parol contract where the credit was not 
likely to run high, and that therefore the lender might 
recover. 

So where the plaintiff declared on a bill of .exchange 
for 672/. drawn at Pan*, by Sir J. Bland^ on himself in 
England^ in favour of the plaintiff, it appeared that the 
bill of exchange was given for 372/. won at filayj and 300/. 
lent at the time and filace of play : the play was fair, and there 
was no imputation on the plaintiff: it was adjudged, that 
the Stat. 9 ./fn?!. 14. having declared M securities given for 
money won at play to be void^ that this bill of exchange was 
void, for being an entire security, and bad in part, it is 
bad in the whole ; but the contract was divistbtcj and that 
partof it which had arisen on a good consideration, that is 
the money fairly lent, hiight be recovered. 

So if the money lost at play be under 10/. it may be r»^ 
covered in assumpsit. 

" ^nd though the plaintiff in this action lias not been a party 
(» to the illegal tratisaction^ yet where the assun)psit has arisen 
*' from it, he cannot recover." 

For where the defendant promised the plaintiff two per 
cent, on the sum a purchaser to be procured by the plaintiff 

would' 
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titotild give lor the deiendant's place of ^ixrveyor of bai^ga(^ 
In the port of London, The plaintiff did p^*ocu^e him a 
purchaser, who gave him 1200^ and then he brought his 
action for 24/. being two per cent* on 1200/. When it 
"Was adjudged that the sale of offices being prohibited by 
^tat. S^Q Ed. d. c. 16. that the sale was an illegal trans- 
action, and that the assunifxsit founded on it was void ; and so [ ^^ 3 
the defendant had judgment. 

" But where the transaction is not in itself unlavi/ui^ no 
<< subsequent illegal uae qf the subject of it shall destroy the 
*< asswnfisit,^* 

As where the plaintiffb, Who wef'e merchants living at Holmanv. 
Dunkirk^ sold tea to the defendant^ there, and which they Johnson, 
delivered at Dunkirk^ though this tea was for the fiurfiose of Cowp. 841. 
^eing smuggled into England^ and that known to the plaintiffs 
at the tinte, yet they not being concerned in the sniuggUngy 
and it being a fair sale as to them, and good by the laws df- 
the country where they lived, they were allowed to rccovcf- 
ihe price of the tea in Englandi 

But where in this case the plaintiffs were foiir partners^ Bigg* ▼• 
three of xdhom lived in Efigland^ and the fourth in Ouemsey^. Lawrence, 
alnd thii last sold goodsl (brandy) at Guernsey^ put up in a 3 Term Rejl. 
|>articular manner ybr the fiw/iose oftmugg&ngy though the *^ 
partners iii England knew nothing of the transacUon. In 
an aciion brought for the ^iTrice of the brandy, the plaintiffs 
were non-suited. Fdr in this case^ the parties were natives 
qf England^ and the contract was made in contravention of 
ihe laws of England^ and so being in its foundation illegal^ 
f^ould not be supported : and the Court took the distinction 
between this case and the last ; the transactic^ there was not 
tinlawful, the sale was abroad by persons not subject to the 
I^iws of England and was good vihen madty the subjects of a 
foreign country not being bound t6 take notice of the rev* 
enue laws of this : hut here the contract was UBrlawfiil^ and 
therefore n6 action could be maintained on it. 

^ Though these castes seent to be groufided on the prin* 
^< ciple, that the plaintiffs, being English subjects, could 
^ not maintain an action foiinded oin a contract in violation - 
•' of the laws of England $ the principle goes further ; for a 
^^ foreigner who knowingly assists in the sending goods to 
^< be sniuggled into' this country, cannot here maintain an - 
<* action &r the price of them'.'^ 

. A» where the plaintiff was a foreign merchant living at Waymel n 

JLUle^ and had sold lace to the ' defendant, which he knew JSf*' ^^ 

was to be smuggled into Bngktnd^ and for that purpose «il!t?!l 

piacked It in a peculiar manner by their direction, and need. 

bK>ught this action for the price; the Court hdd^ that the Espio, N;P<Gi. 

^cdtoiti was not maintainal)le. 91. S. P« 

T S*' 



Clii||;asv. 
fenaluna. 
4 Term R^« 
466. 



BuU. H * P. 146. 



Fletcher v. Hait 
cott. Hutt. 55. 
Winch. 48. 
•[ 92 1 



Martjrn v. 
Alythman. 
Yelv. 107. 



Merotv. 
WalUctt, 

Collins* 
^TermReptlf. 



ASSUMPSIT. 

So where the plaintiff, an inhabitant of Guemtey^ ioiS 
goods to the defendant in Guerrmey, which it appeared were 
to have been smuggled into England^ and the defendant gavo 
the bills in question, on wLich the action was brought for 
the price ; it was decided, that the plaintiff could not recov* 
er, for they were given for an illegal contract, and to a sub" 
ject of this country, who therefore could not maintain an 
action on them. 

<< However, where a person Aan been ignorantly induced 
** by thefalat refireaentationa bf another to do an HUg(dact'i from 
^ which a damage arises to him, he shall recover those 
<* damages from the person who induced him to act in such 
^ manner, on his pixnnise of indemnifying him ; for the 
(< act to be done must appear to be unlawful at the time, or 
<< the promise will not be void." < 

*For where the defendant, pretending that he had arrested 
a peifbn on a commission of rebellion, brought him to the 
plaintiff's hoUse, and premised to save him harmless on con- 
sideration of his keeping such person for one night safe as a 
prisoner ; this person recovered damages against the plaintiff 
for false imprisonment, and the plaintiff i^covered to the 
amount of them on his promise against the defendant ; for 
the fact might be true, and when the plaintiff so received the 
person, he did not know that he was doing an unlawful act. 

But where a person, in consideration that a gaoler would 
let his prisoner go at large, promised to pay the debt, and 
save him harmless, this promise was held to be void, for the 
act must have be^i known to be unlawful at the time. 

'< But though the consideration is a matter n<4 exfiretMly 
" contrary to iaw^ yet if it be contrary to the fiokcy of the iaw 
^ to support, this action cannot be maintained." 

For where the plaintiffs declared, tliat on the last exam^* 
ination of the bankrupt Coliinay he being charged by the 
plaintiffs with having received several sums of money, 
which he had not accounted for ; when the commissioners 
were about to examine him as to the disclosure of these 
matters, in consideration that the plaintiffs would forbear 
from proceeding in such cjiamination, the defendant under- 
took to pay all such monies, as the bankrupt had received, 
and not accounted for. In an action on these promises, the 
plaintiffs had judgment in C. P. and now error was 
brought, when the judgment was reversed, a« being agmnst 
the fioiicy qfthe bankruftt /aiva ; for the creditors had a right 
to have the bankrupt examined, both as he might disclose' 
effects which they did npt know of, and as he forfeited his 
right to bis certificate if he had lost money by gaming, or 
had given 100/. as a poition with a cldld in marriage ; and 
promises of this nature went to stifle such enquiries, and 
impose on the Great Seal in granting his certificate. 

But 
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But where a friend of the bankrupt by deed bound him- K»ye v. Bolio^ 
^If to piiy to all the creditors the full amount of their debts J^T*"*^ ^^* 
in consideration that they would not proceed with the com- 
mission, such was held to be goodf and not contrary to the 
policy of the bankrupt laws. 

4. « A99umti%it will not lie to recover money promised 
^* for doing that which it was the fiartiea* duty to do vnthout 
" revfardi for it is extortion and illegal." 

As where the plaintiff, who was a special bailiff, declared) Stotesbmy v. 
that having arrested one Stanton^ in consideration that he ^^^^* ^^. 
would take the defendant and another as bail for Stant&n; g Black. R»» 
the defendant promised to pay him six guineas and a half, for ^04, S. C. 
which this action was brought ; it was held not to lie, it 
>eing the duty of the bailiff to take proper bail without any 
recpmfience or reward what ever » • 

♦So where an executor sued out an elegit^ and a stranger Bridge v, Ct^ 
in consideration that the sheriif would forthwith execute it, ^'^^*^' *^^' 
and of sixpence paid to him by the sheriff, promised to pay X ^*. J 
him ^L upon which the sheriff execut^ the writ, and 
brought his action for the money ; it was adjudged that no 
action lay, as being a consideration against law ; for the 
sheriff is bound to do his duty without reward, and this GO/* 
is no discharge of fees due to the sheriff, being given by 
a stranger, and not expressed to be in consideration of 
them. 

5. " Wherever the consideration of the oMumfuit arises 
^^ from ^frmudulent transactiorty tliis action will not lie." 

For where the plaintiffs were suttlers to four regiments WilBsv. 
at camp, and were to keep eight horses for each regiment, S*'*^''*^^ 
for the forage of which government gave them an allow- "^^' *»3* 
«nce of hay and oats, which was to be furnished by the de- 
fendant, who was the contractor, and bound by hi« con- 
tract not to commute the allowance of forage for money« 
In fact the plaintiffs kept but fourteen horses for the whole, 
and entered into an agreement, that they should not take 
the whole of the allowance, but that the defendant should 
retain part, and give a certain allowance of nine pence 
halfpenny per ration to the pldntiffs for every ration left, 
this was held to be void, and the money not recoverable ; 
for it was a cheat and fraud on government, who paid for 
the whole. 

" And in order to disable a party from maintaining this 
« action, it is not necessary that the causeof action 9hotUd be for 
w money or firofierty of which others had been defrauded^ as ijf • 
<< the last case ; but if in the transaction on which the action 
*< is founded there has been>*w«f or deceit praciind on third 
^^fteraons^ the action will not lie," 
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For ivhei'c the defendant being about to succeed lAi^ 
plaintiff in a hou»ei which tlic plaintiff had be lore occu- 
}jied, and wishing to have the furniiurej the plaintiff agreeil 
to leave it, if she could get a friend to advance the money, a» 
she had not the money herself. She accordingly applied to-a 
friend pf the nafne of IVdch^ and he treated with the piaintifiT 
Ibr the gpods, who agreed to take 70/. for them? which wai 
paid, and Wdch took a bill of sale of them to himself ; but 
there .was a private agreement between, the plaintiff and tfa^ 
defendant, that she was to give ^0/. more for tliem, and sh^ 
accordingly gave ttvo promissory notes for 15/. each, on one 
of which the present action was brought ; it was i^esolved, 
that the plaintiff could not recover, for the whole transaction 
was a fraud on Wfkhs who was induced to advance his 
pfipney, in prder tp sei*ve the de&ndant ; which, had he 
known of this, he would probably not have dpne> as by thiif 
means his end might be defeated* 

6. ^ Sp this action being an equitable one^ cannot be 
« supported where the ftaaumfmt arises from an unanfcientwuk 

As where the plaintiff lept tp the defendant a sum of moii': 
py for the purpose of making a purchase of goods, upon the 
defendupt's note fiayable on demand^ and the plaintiff was tp 
have half the profits on the re-;sale of the things purchased* 
over and above the note of hand ; the purchase was made 
and within two hours after, plaintiff made a demand of pay- 
ment of the note y >vhich being paid, he brought his action 
for half the profits on the sale of the goods. It was ad^ 
judged, that as the note bore interest from the demand, to 
have interest from that time, and half the profits too, seemed 
to be usurious, the demand having been made immediately | 
but if Rot usurious, that it vkls unconMentiouM ; for th^ 
agreement was for half the profits in Ueu ofintcreu ; and the 
defendant had judgment. ' 

So where it was proved to be the usage and custom oC* 
the trade of gold refiners, that in ca^e goods purchased were 
not paid for within three months, that the buyer was to 
pay an halfpenny an ounce per month till the money was 
paid, this on calculation exceeded the fate of 5 per cent, but 
was adjudged not to be usury in a case decided prior to thIS) 
it not being a loan of money, and l^eing sanctioned by the 
usage of Uie trade (Floycr v, £dvifirda\ Cowfi. 113. l:tfto$i.J 
Carter^ the defendant in this case, haying exceeded the cred- 
it, an action was bix>ught against him, to recover the surplus 
arising from this allowance of an halfpenny per ounce abo\e 
principal and interest, the defendant having paid the amount 
ci these into court. Lord Mansfield was clearly of opinioDi 
that though this transaction was not usury, yet, that it wa^ 
|n fact taking advantage of a person's necessities^ and de-* 

maadiB^ 
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SEtanding from him Ijeyond legal interesti that it was thcre^ 
fare unconscientioiiSy and not to be recovered. 

7. " And so likewise if the consideration is ^ frivolous 
M or groundless qncj or if there is no cgnsideratian at all^ this 
^' action will not lie, for exnudofiqctq ngn oritur actio " 

As if ►^. promises to -S^ a sum of money on consideration 
that B. would make him an esute at will, it is a void prom- 
ise to support this acaon, ipr £, may instantly determine 
his will. 

•So where the plaintiff declared, that whereas th# de- 
fendant's father had taken the profits of certain lands to 
which the plaintiff had title, and for which he liad filed his 
bill in Ch&ncery against the defendant, and that in considerr 
ation that the plaintiff would withdraw his bill, the dcfcnd- 
^t undertook to repay the profits so taken, and for which 
^e now brought his action ; it was resolved that it could not 
be muintaintd, for there waa no cotrnderatiorij as the bill in 
Chancery might have been an unjust one, upon which the 
plaintiff could have recQviBrred nothing : and besides that, the 
son was not to answer for the feth^r^ Vrong. 

" UPj>n thij ground, ^ promise of any thing for a service 
« atready fierformed, without view to reward, is void. Though 
^\ y^nere the service had been done at the request of another, 
^ It shall be ^ood to support this action." 



Biit a promise to a «CTvaw/ in c^nsiderstioB of past services 
pas been held to be good. f ^ 

And for the same reason, promises Ip pay merely in con- 
sideration oiunsfieafied forbearance are void, and will not npr 
^old tbi3 action. For the forbearance might be but for m 
hour, which would be a forbearance, md yet would be an 

inadequate and frivolous consideration, 

f 

Therefore where the consideration is forbearance, the 
amcof forbearance should be a convenient one, and set 
forth to be left to the jury, who are to judge whether the 
forbearance was a sufficient consideration to support the 

« But where a party is under a moral obUgaHon to do any 
u -fT n P^™««,'«ade for payment, or a reward for doine 

*• unmecliate consideration appears,'* 

For where in assumpsit for nursing a bastard child, it an- 
peared that the child had originally been put out to nurse 
with the plamuff, by the mother's uncle, with whom it con- 
unued until the mother's death; that then the father (the 
defendant) bemg applied to, promised to pay, on which the 
^t»on waa brought ; it was objected Uiat this was nudum 
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pactum^ the child not having been taken on his eredit. But 
per Lord Mantsjidd^ the defendant was under an obligation 
to provide for the child ; his bare approbation should be cod* 
strued into a promise, and be sufficient to bind him : so the 
plaintiff had a verdict. 

*So where a pauper being taken ill, an apothecary attended 
her, without any previous order by the overseers ; but they 
afterwards promised to pay ; this was adjudged not to be a 
nudum poctumy for the overseers are bound to provide for the 
poor* 

8. AasumpBit will not lie where the debt for which the 
action is brought is due by sfiecialty ; for the specialty ought 
to be declared on : therefore it is necessary always in the dec-* 
laration to set outyi/r nvhat cause the debt became due 
(fioMtJ or it will be a sufficient reason to arrest the judg* 
ment. 

Therefore where by deed under hand mid Meal^ the plaintiff 
had appointed the defendant his deputy, as prothonotary 
to the palace court, and the defendant entered into articles to 
account : the plaintiff brought aasumpsit for the sums received 
by the defendant in the office, and the action was held not 
to lie : for the defendant being bound by deed, the plaintiff 
bad a remedy against him of an higher nature ; as here an 
action of convenant. 

But where a party is- indebted by simple contract, a surety 
entering into a deed to secure it does not destroy the nature 
of the original debt ; but the principal may be stiU declared 
against in assum/ieit. 

« However, though the cause of action may have arises 
*« under a deed, yet, if the party's remedy is not by means of 
<* the deed, this action will lie.'* 

As where the surety paid the debt, for which he had 
joined another in a bond, it was adjudged that he could 
maintain assumpsit for it against the principal, it being money ' 
paid to his use. 

But where the plaintiff joined the defendant as surety 

for payment of several sums of money, but took a bond from 
him/or the amount o/ the surns he mas so engaged for^ and 
which sums he was afterwards obUp:cd to pay, and then 
brought assumpsit for them ; the action was adjudged not to 
lie ; for having taken a bond, he had relied on that us his secu- 
rity, and not on the promise the law would otherwise raise 
in his favour. 

« In the last case, the plaintiff not having relied, on the 
" promise raised by implication of law, could not recover ; 
" but where the money to be paid does not arise under a 
^ deed, but ihe mode of ascertaininM>nly is settled by the 
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•* deed ; and there is an express promise to pay the <um so 
^ ascertuned, in such case aitumfiMit will lie." 

For where in case upon promiHes, the plaintiff and de- 
fendant had entered into articles of partnership, which con- 
tained a corvtrumt to account at certcdn titnesy and this demand 
arose on the balance tfrucky on such account taking place, 
which it was proved the defendant expressly promised to 
pay ; it was objected that the action should be covenant ; but 
it was ruled by Builerj Justice, that the action well lay, as 
founded on the express promise* 

•And a fortiori where a like balance was struck on the 
dissolution of a partnership, and an account stated, conJ 
taining that balance, and alao other articlen not connected 
with it, and which account so stated the defendant promised 
to pay ; it was held clearly by the Court, that this action 
lay for it. 

S» where there is an cxfiretn firomiee to account^ this action 
will lie ; but the plaintiff shall not in that action be allowed 
to ^o into the /larticuiars of the account, but shall confine him- 
self merely to the damage he has euataincd from not ac* 
counting- according to firomise. 

And therefore in assum/isit grounded on a promise to ac- 
count, misapplication or breach of trust must always be laid 
in the declaration ; for if a man receives money to a special 
|»urposc, it is not to be demanded as a duty until he has re-* 
fused to apply it according to his trust. 

However, where a person gave a respondentia bond for 
a sum of money, and bound himadf by an indorsement on the 
bondn that in case the obligee chose to assign the bond to any 
person, that he would pay the assignee the whole sum with- 
otit any deduction. This was adjudged to be an undertak- 
ing to any assignee to pay the money, and that indebitatus a*- 
9um/i4it would therefore lie for the money, by the person to 
w4iom the bond was assigned, as founded on the undertaking, 
mnd not on the bond, 

9. ^MsumMt will not lie where the agreement in which 
•* XX IS founded has been obtained by coercion, or is a fraud 
•* on others. 

For where in asaum/mt upon promises ; the case was, that 
the defendant having become insolvent, had by deed of 
trust, dated the Seth of j/firil, 1787, assigned all his effects 
to trustees for the benefit of bis creditors, who were to si«i 
It by a given time ; the plaintiffs refused to sign the deed, 
unless their whole debt was secured to them ; upon which an 
agreement was enterted into by the plaintiffs and the defend- 
ant, that the plaintiffs should sign the deed, and receive the 
dividends under it, and that for payment of the rest, the de- 
lendant undertook to recommend cotton to the plaintiffs for 

sale, 
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iv^€f ibe profits of which should in three yean dischirge tue 
remainder of the debt ; and in case of loss or deficiency, 
the defendant was to make h good. It then appeared that a 
loss had in fact happened on the ftale of the cottons ; for 
which) and the otiginal debt, th» action was brought : it 
was resolved, tliat the action would not lie ; for it was in* 
tended by the creditors who had signed the deed, that on the 
defendant's assigning over all his property to his credtors, 
he should become a free man ; but the plaintiffs having 
executed the deed on a private agreement, securing to them* 
selves a further advantage, it was a coercion oh the deftnd'' 
ant himself, and a ft*atid on the other creditors, and so could 
hot be supported. 

But where the creditors^ 6f an insolvent agree to take a 
composition for their debts, and execute a deed whereby 
they are to receive payment of the composition by notes at 
different dates, if one creditor prevails oh the insolvent to 
give these notes either at a shorter date than those given to 
Others, or to. procure a surety to joih with him for tbis pay- 
ment* this is not a fraud, nor are the notes so given to him 
void in law ; in as much a$ the debtor is not charged with- 
the payment of any greater sum than that reserved by the 
, composition deed : and the mode of payment only is 
altered. 



tmenou r4 ^^- •^«*tt»»/«^^ will not lie in the courts above to recover the 

Lashley. coets ordered tO be p'uid by a rule of an inferior court ; as 

3 H. Bltck. 348. here was the ease, the costs of a proceeding under an attach- 
ment in the mayor's court of London. 

11. ^^Msumfisit will not lie to recover money which a 
'^ paity has voluntarily paid or in consequence of an acuon* 
*^ brought, though the demand was unlawful, and paid with 
*^ a reservation of the party's right : as the party should' 
<^ have resisted the payment : for to allow this would be to 
^ multiply actions. 

htoJn V. ^ ^^ ^'^^^ ^^^^' wliere the defendant had agreed to sell 

M*KinaIly< the plaintiff all his old iron, except btishel iron, which was o£ 

tspin. N. P. C. an inferior quality, at 9/. a ton : the iron he delivered was 
^9> mixed iron, and of an inferior quality ; and on the plaintifiFV 

objecting to this, the now defendant brought his action : 
the now plaintiff paid the demand made on bim, at the 
same time telling the defendant that he did it without preju- 
dictt and meant to bring an action to recover the overplus so 
paid. Lord JCenyon sakl the action eould not be maintained r 
that to allow if would be to try every such question twice •; 
for the same legal ground that would entkle the praisttiff tO' 
recover in the present action, would have been a good ^dc 
fence to the action brought against him by the present de« 
fendant, at which time and in which manner be should have 
proceeded ; nnd the plaintiff was nonsuited. 
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, ^( Thoug^b where a part3r has ])aid money by compulaioQ^' Astley v. 

^ or by taUng uodoe advantage of his situation, m such case ?^"^^*^Jr 
«^ the money may be recovered back." ^ntt 4. '** 



But where* money bad been paid bytlic defendant in this 5"*^* %**^ 
action tp avoid a distress made on his goods by plaintiff Jbr gi^*"' 
rent which was not due,' Lord Kenyon was of opinion, That 
^juch could not.be dfeemed a payment by compulsion so as tp 
entitle the defendiant to set it up as demand against the 
plaintiff, who now sued him on another account ; for, that 
i£ the demand for rent was unlawful he should have repiev* 
led his. goods, but that this payment should be deemed to b«i 
Toluntary. 

13. ^ These are cases in which, on account of the con« 
^ sideration on which the action is Ibundcd being bad, the 
^ plaintiff cannot recover ; but in (hose cases, if the party, 
<f has paid the money, on such' consideration, he shall not be 
<< allofoed to recover it back** 

As where a lottery-office keeper paijd money on an i»aur- Browning v. 
^ce. policy, which insurance was against act of parliament. Jf^^^^'yo^ 
Having broup^ht his action tq recover tt back, it was resolved, ^^^P* '^• 
that the insurance being illegal, the Court would not as- 
sist him in the recovery of what he had voluhtarily paiid^ 
and the defendant bad judgment. 

, ' . • ,'^ ' • 

So if a person pays a debt which has been barred by the f^Tj^**'^ ^*"*' 
statute of limitations, or contracted during his infancy and ^^m 1112. 
not for necessaries, or to the extent oif principal and interest 
oh an usurious contract, or money fairly lost at play. In none 
of these cases can the party recover it back ; for it was paid 
th«H>' a motive of honor and honesty, and the .defendant might 
therefore retain it with a safe conscience^ and therefore the 
law will not compel him to refund it. 

. " But where the mi>ney has been paid on an illegal coik* 
^< sideration, that is to induce an illegal act, if the service 
<< is not performed, the plalntilBr shall recover baclft the 
*♦ money/* ^ 

As where a than gave money to a cuistom^hoiise bfi^er to Qai>t. Anon, 
fun goods, .the goods were seised, and the person recovered i Ld, Ray- 
back his money again. ' mpnd, 89' 

13. "Though the persdii who has recclVed any money 
<5 frona another, majfr not l>e legally entitled to keep it, yet, 
^ (f it defiends on a question of rights which cannot be fairly 
«• and completely tried in t/u« form of action^ but may in an- 
«*'other ; aagum/uit cannot be maintained for it.'* 

. As where the defendant had taken and impounded the Lindonv. 
jilaintiff^s cattle as damage feasant, the plaintiff claimed a 5^^*':- -^ 
right of common, but paid the mioney citargedfor the damage^ Cowp.^41* 
i^nd then hxoM%hia»9ump9it for money had and received, to . 

IT ' recover 
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recover it back, for the purpose of trying the right ; fhtf 
action was adjudged not to lie ; 1st, Because that upon the 
general issue of non asaum/isit the defendant would not be ap-' 
prized of the point to which to apply his defence ; and 3diy, 
That the right would not be decided, for it woufd not appear 
afterward on the face of the record. The action should have 
been treapasB or refilruin^ in which the right would come in 
question, and appear on the face of the record. 

So where asaumfint for money had and received, was 
brought to recover back twenty guineas, given a* the differ* 
mce in the exchange of two horaesj of the plaintiiTs and of the 
defendant's ; the defendant had warranted his to be sound, 
but it aftervrards appeared to be unsound : on discovering 
tlie unsoundness, the plaintiff sent back the defendant's 
horse, and demanded the twenty guineas ; but the defend- 
ant said he had sold him, and refused to take him, on which 
this action was brought, and was held not to lie, for the 
warranty was the point to be tried, which it could not be in the 
action in this form : that is an action for money fiad and re- 
ceived i but the plaintiff might declare in aasumfiait on the 
ex/iresa warranty. 

So it t^iil not lie as for money had and received^ to recover 
aiock in any qf the fiublic funds : for stock is not money, and 
the remedy should be by bill in Chancery. This case wsis 
to recover back 500/. India stock transferred to the defend- 
ant by the bankrupt after an act of bankruptcy commit- 
ted. 

So where the plaintiff, who was servant to the defendants 
bad found some bank notes, as he said, in the defendant's 
cellar^ he shewed them to the defendants, who said they were 
not their property » but refusing to deliver them up, the 
plaintiff brought assumfisit^for money had and reccirved against 
the defendant ; and Lord Mansfield held, that the action 
would notlie, it should have been trcruer for the notes. 

14. These are the most material grounds of this action. 
It is however to be observed, that as this action is founded 
upon promises, it is enacted by iht statute of frauds 39 Car. 
%. c. 3. that no action can be maintained on a bare promise 
without a note in writing to prove it, in the following 
cases : 

1 . " No executor shall be charged in any deficiency or 
M damage out of his own estate : 3. No person shall be 
** charged to answer for the debt or default of another per* 
<^ son : 3. Nor any one be charged on any agreement in 
<< consideration of niarriage : 4. Nor upon any agreexncDt 
" for the sale of lands, tenements, or hereditaments : 5. Nor 
^' upon any agreement whatever which is not to be carried 
" iiito execution within a year from the making thereof^ 
V ui^ss there be a memoniiidum of the contract, agreement^. 
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•^^ or undertaking, signed by the parties or their agents i^rop* 
" erly authorised.*' 

Upon these clauses in the statutei the following decisions 
have taken place. 

As to the first I find no determination. 

As to the second, the rule is« !• << That if the defendant Boiirkennii«ip« 
"comes only in aid of another who obtains the goods, so^ DarnelU 
<* that there is a remedy against both, according to their n^n*\j^p 
*< distinct engagements, that is a collateral undertaking, 28o7'^ 
'^ and void without a note in writing ; but where the whole 
.<< credit b given tojthe defendant, so that the other is but sks 
^^ his servant, and there is no remedy against A/m, that is 
<< not a collateral but a?} original undertaking ; in which casie 
^' a note in writing is not necessary." 

As where the plaintiff was lessor to one Taylor., who owed Williami v. 
him 45/. for rent, Taylor assigned over all his effects for the Lcpo*. 
benefit of his other creditors, who appointed the defendant SBunr. X88o- 
as their broker to sell the effects. He advertised a sale, 
and on the morning of it che plaintiff came to make a dis- 
tress ; whereupon th||. defendant promised /that if he would 
desist from distraining, he would pay him the whole of 
the rent. For this rent the action was brought, and the 
defendant relied on the statute of frauds as an undertaking 
ibrthe debt of another, and no memorandum in writing. 
But it was adjudged that the plaintiff having a prior lien on 
the goods in the hands of the defendant, that they were the ' 
fund charged, and to pay out of his fund was an original 
^undertaking by the defendant himself. 

So where the plaintiff was ataylor, and being applied to croftv. ^msH- 
by one Poater to furnish him some clothes, refused to deliver wood, 
them to Foster on his own credit, but it appeared in evidence Espin, N, P. Ci 
that the clothes had been first sent home to Foster^ who not ^^^« 
having paid for them as he promised, plaintiff prevailed on 
him to let him. have the clothes again, and that soon after 
defendant came to plaintiff's shop and said, if plaintiff would 
let Foster have the clothes he (defendant) would pay, and 
that some time after, being applied to for payment, defend- 
ant said it was not then convenient to him, but he would 
pay when a bill which he then had became due. The de- 
fendant's counsel insisted it was a case mthin this statute, 
but Kyre^ C. J. held it was not, and that the whole credit was 
given to defendant. 

2. *< But wherever the person undertaking \% jointly inter^ 
" ested with others, thoui^h they receive the benefit of !us 
*« undertaking, no note in writing is there necessary ; for 
^' the undertaking si^ould be solely for the debt of another* 

'^ wliich here is not the case." 

- 

As 
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As wher/s an action Tras brooght againet tti^ defnufimi ktu^ 
fwo dthersi for appearing for jtlie jplaintifif without a Warrant, 
and the defendant promised that if tlie plaintifT would not 
prosecute his' aptioii, l*e would pay l)im W. and costs. 
A note in wnting; in thi^ case was held not to be necessary^ 
it not bdng a promise solely for the debt of another^ the defendant 
Wing himself originally liable {ZBurr, 18890 ' ^ut per Holt\ 
\iA. says, do not proceed against J3. for a debt^ and I wiQ 

give you 10/., tfais would be within the statute. 

• « ■ 

» 

, S. << So it should seetn that c dth should be aUoln^ely dut 
<<to, or a demand exbt by the ^rscfn t» trhom theundeN 
^ taking is made, to vn'Mt a note in Writing necessary! Fct 
^^ if the third person for Nvhose benefit the Undertaking was 
*< given, was never himself liable, the undertaking shall be 
^^ deemed an original otie sn the |;foity who makes it» and K6 
" note in writing be necessary.!* ^ 

Therefore where, in consideration that the plaintiff would 
r^&i^A,B, for a W^^r which he owed him, the defendant 
promised to pay the mohey due, viz, 4/. in a week. Thi^ 
was adjudged to be clearly within the statute, and void with* 
dut a note in writing ; for it >yas for the debt of another, and 
still subsisting, notwithstanding tbb defendant's promise^ vcA 
so was collateral. 

{fut in this case^ where the phintifT's testator had bright 
cn action against owe. Johnson for an assault^ in consideration 
that he would withdraw the record, and not proceed to 
trial the defendant Mish promised to pay him 60/. Oti 
taction brought for this SO/., the defendant relied on the 
statute of frauds ; but it was adjudged not to be within it ; 
for Johnson was not a d^ebiory the cause was not tried, there 
might have been a verdict for him, so thdt never being Uabie 
to any certain debt^ this was an original undertaking by the 
defendant, and not for the debt pf another. 

This is confirmed by this case : for here an action being 
brought by the plaintiff against one Vickers for a certain mtft 
ofmonei/i the defendant, in consideration that the plaintilt 
would stay his action, undeitook to pay the money ; it was 
held clearly tha( there should have been a note in writing ; 
for the undertaking was for a subsisting debt of another. 

4. " So wherever a fterson is bound by law to do any actfcir 
« dnother^ or to /irocufe it to' be done^ if it is done^ though vmth^ 
'f out the request of such fierson^ a subsequent promise by bilD 

*< to pay is good without a note in writing.** 

As where a pauper was taken ill, and an apothecary sent 
for without the knowledge of the overseers of the poor, who 
attended and cured her, and after the cure the overseer^ 
promts^ to pay him by parol, it was adjudged stlfficient to 

charge 
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charge them ; for ,the overseers are bojund to provide lor tl>e 
care of the poor, and so shall be deemed originally liable. 



•• • ••. • • 

• • • • • • 



5. However, it seems to be difficult to draw any general Jj*^'^:*^**'- . 
rule to decide in wKat cases an undertake r^for the debt of an- •!* /. 

other ihall be charged, and in what not ; and it must there- ^ ^ * • 

fore be left to the jury to decide to whom the 9riglnal credit 
>vas given, for on that point all the cases turn. 

fiut thus far it has been decided : 

" That if the pe^'son fqr whose use goods are furnished ib. 
" liabU at ally in such case a note in writing is necessary to 
,•* charge the party who gives the undertaking to pay.*' 

For where the defendant applied to the plaintiff to serye Matson v. 
one Coulthardy of Pomfrets with grocerie^s ; the plaintiff said Wharam. 
lie did not know Couilkardy nor any person in that part of 2 Term Rep. 
the world, upon which the defendant replied, *•< you know 
^^ me, and m 9ee you /uiftl :'f the plaintiff said then he would 
serve him, and the defendant repeated the same words. 
Coulthard ordered goods which were pent, he was made 
|debtor in the plaintiff's books, and they applied to him for 
^yment ; which not being {jaid, this action was brought 
against tlie defendant on his undertaking. The defendant 
relied on the statute of frauds ; for the plaintiff the distincr 
tion in Jones ▼. Cowfter^ Cowfi. 237. was relied on, viz. That 
where the firmr^e to pay for goods delivered to a third person 
ntfas made bejhr^ the delivery^ that it should be deemed an 
original undertakings and a note in writing not necessary ; 
but the Court over-ruled that distinction, and held) that if 
the party receiving the goods was at all Hable^ a note \n 
writing was necessary. 

5. Where, tB an actiph brought for goods furnished to a M[iddletonv. 

third person, and the defendant fileaded a tendevy Lord Xenyon Brown, 

ruled, that this was an admission of the promise, and took Peake'sl^. P.C. 

the case out of the statute of frauds. }^* 

^d. The third case under the statute requirittg It note in 
wriling is, ** On agreements in consideration of marriage^* 

As to which it has been settled x 

1. " That >4rom/«M to marry are not within the statute. Cock v. Baker.. 
»•* For the statute relates qnly to promises or contracts in ^ ^*'*' ^* 
<< consideration of marriage, as to pay money, make a set- 
** tJemem,*' ^c. ' 

As where a father -wrote a letter, signifying his consent Biid v. Bloste. 
^hat his daughter shoukl marry t. E.^ and that he would 2 Vent. 361. 
gire her 150(!(/. On a further treaty he receded from this 
proposal ; but some time afterward he declared that he would 
agree to what he had promised in his first letter. It was 
adjudged that this last declaration had set up the first letter, 
snd was a good promise in writing under th6 statute. 

^ ^ So 
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*•* ^ l*a(S^ Wiit:> -^ So where the defendant before the marriage with the 
.*. /. 5?^^' ?#*'^*'- *• plaintiff, promised her that »he should enjoy all her own 
••. -v. hys|ja!S*«* • *^state3 to her separate use, and writings were ordered to be 
,- iX> "VTms* 6i8. ^^awn accordingly. After marriage the defendant promised 

by letter as before. But upon a bill filed against him to 
compel a performance, he, pleaded the statute of frauds, and 
it was held to be a good bar, as this was clearly an agree- 
ment in consideration of mariiage, and there was no note 
in writing before the marriage. 

2. " As t6 what shall be a sufficient signing within the 
<^ statute, it was decided in this case." 

Welford v. That where on a treaty of marriage between the plaintiff 

tieezley, m^j I^J3 ^yife before their marriage, the defendant, who was 

i"wT%18 mother of the plaintiff's wife, promised to give lier 1000/. 

and accordingly articles were drawn, to which the plaintiffy 
his wife and a trustee were parties, for the purpose of setr 
tling the 1000^. on the marriage : they were read over in the 
presence of the mother, and executed in her presence, and 
ahe signed her name as a v)itness. This was adjudged to be a 
sufficient signing of a note in writing within the statute. 

4. The fourth case under the statute requiring a note in 
writing is, " On agreements for the sale of lands or aiiy interest 
♦4 in them.'* 

1?tT Treby « TKis clause is confined to the sale of things real, as 

■Anon c( the lands themselves, and so does not extend to the sale 

l^Ld. Raymond, li q£ ^i^nder growing on the land, which ia a mere chattel 

" and so may be sold by parol.'* 

Cases under this head fall more properly to the jurisdic- 
tion of the court of Chancery, as they occur on the ground 
of a bill being filed to compel a sale and complete a pur« 
chase. ; 

Clerk V. 1. In that court it has been held, That a Utter from the 

Wright. seller of an estate mentioning his intention to sell the estatct 

1 Atk. 12. ^m „o^ iiiff terfns, is not such a note in writing as is required 

by the statute. 

Hawkins V. 2. Plaintiff agreed to sell to the defendant an house for 

Hohnes. 600/., and by consent an attorney drew a draft of a convcy- 

1 F» Wims. 770. jjjjce, which was sent to defendant to peruse ; he made sev- 
eral alterations in it, and returned it to the plaintiff to g^ 
it engrossed, and a time was appointed for executing^ it. 
Afterwards refusing to perfect the conveyance anji pay the 
money, the plaintifT fiitid his bill. When it was resolved that 
[ U)4 J ^hjg ^g^g i^Qi g^,^•^^ ^ signinj^ or memorandum in writing as 

was good under the statute. 

^ C. 3. But if the party on tha fliith of such a sale enters into 

possession, and lays out money in improvementSr a court of 
equity will order a speciiic performance. 

ff. The 
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5. The fifth case in which a note in writing is requireJ, 
te on agreements not to be performed wichin a year. 

As to this the rule is, " That where the agreement de- 3 Burr, 1281* 
^< pends upon a contingency^ and it does not appear but 
" the contingency will happen within the year ; nor does it 
" appear from the agreement that it is to be performed after 
•* the year ; there a note in writing is not ntceasary^ because 
*' the contingency may happen within the year, and so the 
'* agreement be performed within that time : but where it 
*^ appears from the whole tenor of the agreement, that it is 
** to be fierformed after the year^ there an agreement in writ- 
" ing is required under the statute.*' 



%^ 



As where by parol the defendant's testator promised the 
plaintiff, that if she would come to live with him as house- 
keeper, that he would give her 8/. fier annum and leave her 
by his will an annuity oflSLa year. She went and lived with 
him till his death ; when he having failed to make for her 
the provision promised, she brought her action against the 
executor ; when it was ruled, on the defendant's pleading the 
statute, that as this depended on a contingency (as the tes« 
tator might have died within the year) no note in writing was 
required, and the plaintiff recovered the value of the annuity. 

So where tht promise was to pay one hundred pounds on 
the defendant's marriage^ a note in writing was held not to 
be necessary. 

So where it was to pay on the return of a sM/i : for both 
these contingencies might happen within the year. 

I shall now, in pursuance of my original division, proceed 
to the consideration 

II. OF ASSUMPSIT WITH REFERENCE TO THE 

PERSON. 
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3 Burr. l^STS. 
1 Black. Rep. 
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This is in the ca8e> 

1st, Of Persona in generaL 

2d, Of Factors. 

3d, Of Agents or Receivers. 

4th, Of Masters and Owners of Ship>. 

5tb, Of Servants. 

6th, Of Partners. 

rth, Of Bankrupts. 

8th, Of Executors. 

9th, Of Husband and Wife. 

10th, Of Churchwardens, 
litk, Officers of the Revenue: 
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tSt. OP r£R80K8 IN GENERAL. 

I. ^< n fs a general rule, that i^o person can maintain thia 
^ action oh an agreement to which he is not a pariy ; for m 
<< such case there can be no contract express or implied.'^ 
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Therefore where one Hardy being indebted to the plaintifFf 
the defendant undertook to pa^* Hardy's debf.to the plaintiff/ 
provided Hardy would assign to the defendant an interest 
which he hsd in a ceitain house, and tlie plaintiff avers that 
Hardy was ready to assign, whereby the defendant became 
liable to pay the debt so due by Hardy. It was resolved that 
the plaintiff could not niaintain this action agai^ist the defend- 
ant, he being a stranger to the consideration ;' as the agree- 
ment was between Hardy and the defendant, and no contract 
subsisted between the defendant and hirfi. 

So where one Parrie was indebted both to the plaintiff and 
♦lie defendant, and a' stranger was indebted to Parrie ; tho 
defendant Undertook to pay Parric's debt to the plaintiff, on 
condition that Parrie would suffer him to sue the stran*^ 
ger : he ^d so sue the stranger^ and recovered ; and then 
the plaintiff sued him and had judgiH^nt, which was arrested ; 
for the plaintiff was a stranger to the Consideration. 

*' However^ wliere the consideration is a ftrorvisionjbr^ or 
« to enure to the advantage of a chiidj this rule has adlkfiittc^ 
" oiF exceptions.'* 

For where the defendant's father, who was also fethtr to 
the plaintiff's wife, was about to cut down lOOCXL worth of tim* 
ber off an estate whith was to descend to the defendant as a 
portion for the'daughter : the defendant then piomised his 
father that he would pay 1000/. to his sister provided the father 
Would not sell the timber. In an action brought by the daugh.- 
ter's husband for this sum after the father's death, the plain* 
tiff had a verdidt. It was mo\'ed in arrest of judgment, tiiat 
the action could only have been brougllt' by the father, or his 
executors, as party to the agreement, and not by the daugh^ 
ler, who was a stranger to it : but it was adjudged, that it' 
being a provision for and a kind of debt to the daughter, that 
ohe should mabuain this action though a mei'e stranger could 
npt. 

And a still stronger case was cited in the case from Fent. 6. 
above : Where a physician was promised a sum of money for 
himself, and another for his daughter, provided he performed 
a ceitain cure : it was held, that the nearness of relation 
jjave the daughter the benefit of the consideration perfoi*mcd 
by her father ; and that she might maintain dsstim/isit for the 
rhoncy. 

« And 
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«< And Upon this ground it should seem* that in assumftnt 
^^ upon promises^ general declarations are not sufficient ; 
*^ they should be made io the ficrson who bring* the action.** 

For where upon a discourse between the father of A, and 1 Roll. Ab. 6, 
B, In relation to a marriage between A. and the daughter of 
i^. B, said, that he would give one hundred pounds to vfho* 
ever woitld marry hi* daughter itfith his consent, A. did marry 
her with his consent^ and brought his action for the money : 
when it was adjudged, that it would not lie on those general 
declarations, as they amounted not to a promise to the plain- 
tiflT himself; though this would now be clearly bad on the 
statute of frauds. 

2. In the case of 



PACToks. [ 107 ] 

I . If a factor sells the goods of a person beyond sea, he Gonzalez ▼. 

taay maintain an action in his own name for the price ; for ^^^"'^ 

the promise shall be presumed to be made to him : and so if g^*JJ" mSS "* 

he buys goods,the seller may hav^ an action against him^for the Bull.* N. P.IaO. 
credit shall be pi*esumf d lo be given to him : and particular- 
ly because it is for the benefit of trade. 

This seems clearly tobe the case where there is no interpo- B^H N* P. 130. 
sition of the owner of the goods sold, as to whom, it seems, ^Stra, 1182* 
*' That the factor's sale creates a contract between the buyer 
^ and the owner of the goods ; and therefore if the factor 
** sells f«r payment at a future day, if the owner giveb notice 
" to the buyer to pay him, and not the factor, the buyer is 
*' not justified in paying the factor.'* This was the doctrine 
delivered by the chief justice in the case of Alder ton and 
Schrimshire following : but the jury found against his direc<* 
lion : their verdict was to the following efifect : 

That where, by the usage of trade, the factor sells the Schritnshitc v- 
goods at hia own risk ; that ij, at all events answerable to o s^"Ti82 
the owner ; in such case the owner cannot arrest the money 
due on the sale of his goods in the hands of the buyer : for 
the factor, not the buyer, is debtor to the owuer of the 
goods. 

But that case seems now not to be law ; for in this case, Escot v. 
the doctrine before laid down by the chief justice in Alder ton Milward. 
V. Schrimshire^ was recognized and admitted. The case was ^"^"24^0 3 
this : In the month of June 1783, a cargo'of wheat was 
consigned to the plaintiffs from Ostend^ and they employed 
one Farrer as their factor to sell it. U was proved, that the 
factors in this trade have a del credere commission beside 
factorage, and never, except in case of the failure of the fac- 
tor, make the purchasers' names known to the owners. On 
the 9th of Juney Farrer sold two hundred quaiters of this 
wheat to tu e defendant . On the 1 6th of June^ Farrer handed 

W over 
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o^r and to the plaintiffs the w\eat then remaining in his hands^ 
the names ot those who had purchased the rest ; and amon^ 
others that of the defendant, Milvfard, On the 30th of the 
same month Farrcr stopt payment^ and compounded with 
his creditors, who executed- to him a deed to that purpose. 
On the 2 1 St of June^ the plaintiffs delivered to the defendant 
a bill of parcels of the wheat sold by Farrer^ and demanded 
payment by his acceptance of a bill to the amount at a month's 
date. The defendant refused, and insisted that he had a 
right to set it off against a debt due by Farrcr to him. The 
plaintiffs brou^t this action ; and the doctrine of the chief 
justice in Schrinuhire v. Mderton was laid down to the jury 
by Justice BtU/er as the clear law on the subject ; and the 
jury found accordingly for the plaintiffs. 

" But the doctrine of this case only applies vf/tere nothing 
" is due to the factor himself: for he has a lien upon the mon- 
" ey in the hands of the buyer for any monies due, or for 
<^ any engagement he enters into on account of the principal : 
*< for he may bring an action for the price against the buyer ; 
'* and it would be no defence for him to say, that the prin- 
<< cipal (the owner of the goods) was indebted to him (the 
" buyer) to the amount of them ; for the factor had a prior 
« riirht." 



D rink water Vt 
Goodwin. 
Cowp. 2ii« 



Walker v. 
Birch. . 
6 T.Uep. 358. 



Anon* 

Cas K. B.514. 

Per Uolt. Clu 

just. 



This was the law as held by Lord Maripfield ia the fol-^ 
lowing ccse : Inassumfisit for goods sold and delivered by the 
plaintiffs as assignees of one Dovjdingy a bankrupt. It ap- 
pealed that Donvdirig was a clothier, and employed one Jef 
feries as his factor, who sold to the defendant Goodmn the 
clothes in question, marked J. Dowding^ before the act of 
biuikruptcy. Goodwin knew Jtfferica to have sold the goods as 
factor J and he had notice from the assignees not to pay Jcfferies : 
notwithstanding which he did pay him, and this aotion was 
now brought to make him pay the value again to the as* 
signees. It appeared in evidence, that Dotoding wanting 
money to buy clothes, ThvX Jtfferies had joined him in bonds 
for the purpose of reusing it^on the security qfthe cloth being 
sent to him. It was adjudged by the court that Jcfferies had 
a lien upon the cloth and the money in the hands of the buy- 
er, on account of the money so raised {Jefferies having paid 
the amount of the bonds) ; and that therefore the plaintiffs 
could not recover. 

But where goods are deposited in the hands of a factor 
far a j'lurticidar /lurfiosc^ and he promises to be accountable v 
in such case he cannot claim alien for tlie balance of his gen- 
eral account. 

2. Every factor ought to -sell for ready money, unless the 
usage of trade is otherwise ;■ and W he sell tt/ion trusty vfithoxtt 
usage to ivaiTctfit him^ he alone is chargeable in case qf a loss ;, 
but if the usage be to give, credit, then in case he sells to a 

ptersonr. 
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p^fson in good credit, if such person fails, the faclbr is dis- 
charged : but it is otherwii»e, tiiou.^h the usa^e to sell is so, 
if he sells to a person notoriously discredited at the time of 
the sale : for then in case of a loss he is iiible ; and so he 
should -sell in market overtt or there is no change of prop- 
erty. 

3. As a factor has a lien upon goods consigned to him for w" n^' 
his own demands ; and as also if goods consigned to him as 2 Black. Rep. 
factor remain in specie, they are not subject to his bunk- 1154. 
ruptcy : so where Mils have been remitted to a factor for a [ 109 ] 
special purpose, if not disposed of or paid away at the time 
of his bankruptcy, they shall still be considered as belonging 
10 the principal) and be recovered in this action ; but sub- 
ject, however, to any lien the factor himself may have on 
them. 

3. The next is the case of 

AGENTS OR SECEIVE&S. 

1. An action for money had and received will not lie f*^^^' Xn^Y*"^' 
, ' . -. .114 Burr. 19o5. 

against a known agent, or receiver, for money paid votun- 

tarily to such agent ^ur the use of the firincifial^ unless he h«d 

paid it over after notice not to do it : for it would be unjust 

to sufifcr such an action to proceed, and to leave him to be 

defended or deserted as the principal thought fit : and espe- 

cdaily if the action is brought for the purpose of trying any 

right of the principal. 

For where a man receives money for another as his agent, Supleficld 

under a pretence of right (ex. gr, for tithe,) the Court will Y, ^^7*^ 9 

not -suffer the principal's right to be tried in an action against p^^Lee C. jl 

the agent, if the defendant can shew the least c«lour of right buU. n! P. 133. 
in his principal : as in this case, by having been some time 
in possession. 

2. So where money has been paid to an agent or receiver Buller v. 
^y mistake^ he shall not be liable to refund it if Ae has ftaid it ^^^^^hfi 
over to hia princifial ; for he should not suffer for another's °^* 
mistake, but the prayer should resort to the principal him- 
self ; but if he has not paid it over to his principal, but has 

it in his /mndsy or only given credit /or it to his ftrincifial in his 
hooks or on an account betiv^en them : in these cases he shall 
be personally liable, though not paid over : but if any new 
credit had been given to the principal by the agent on re- 
cciving the money, it would be proper evidence to leave to 
the jury, Whetlier the agent might not, or had not received 
any prejudice thereby ? and so vary the case. 

3, « But as to how far the principal shall be bound by 
** the act of liis agent, a distinction is to be observed be- 
^ tween a general and a pctrtictdar agent.** 
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Per cur. jTartn A general agent shall bind his niindptl by all M* atU,t\en 

ilt[>. 763. though he exceeds his authority ; at if a stable-keeper having 

■n horse to kell. directs hit servant not to warrant hipn, not- 

withttanding; which be does, the master will nevertheless bf 

liable on the warranty, because the servant was acting 

wtthtD the scope of his authority ; and the public cannot be 

r 110 1 supposed to be coginizent of any private conversation bctweeti 

S. V- E»*t-liidU •'iC master and the servant : but where a person is made a 

Company V. partieuiar agent, and under a circumscribed ftutbority ; there 

Hcndey, lie can only bind liis principal (u far at he act* mthm hit au. 

Eipin,C>s.N-P. iJ)oriitf, for to bind the principal to all such unauihmiEed 

engagements, would be to enable ope man to tnpduiotbcT 

against his wilt. 

3. The oext U the caqe of 

MASTEBS AND OWVKII9 Or SBirS. 

These are liable to this action. 1. Forgmeral charge-., 
against the ship. 3. For repairs. 3. For seamen's wages. 

1, M « gentrai Charge* against ike SAi/i. 

I. " The master of a ship may bind his owners to an; 
" cgntract which is for the bent^t o/ the thifl." 

Tares v. Hill. ^g where the sliip was captured and ransomed, and the 

1 J tttp, ji. taanter prevailed on one of the seamen to become an hostage, 
and promised him the wages he then had (4/. a moDtfa] 
for the time he should remain with the enemy till the ransom 
was paidi to which the plaintiff agreed, and in consequence 
remained a pmoner from May 1780 to jfugutt 17S3. The 
owners disputed the payment of tbe ransom bill, as being 
more than the value of the ship and cargo, which occasioned 
a suit in the admiralty i in consequence of which tbe ransom- 
bill was set aside, and the net proceeds of tbe ship and 
Citrgo puiU to the captors. It was contended for the de- 
fendant, that the captain ha^ exceeded Ida authority , itnd 
had no right to bind the owners beytHtd the value of the 
ship : but this being done for tbe supposed benefit of the ship, 
by a person having power to bind them, was adjudged to 
charge the owners : and the sailor recovered for the whole 
: he was in the custody of the enemy. 

. It is enacted by stat. f O. 3 IS. « That no persons 
ho are or shall be owners of ships shall be liable for any 
ss or damage, by reuson of any embezslement of^ >c- 
eting or making awuy with (by t!ie master or mariners) 
y gold, ^Iver, jewels, or niiiicbandize or other goods 
liicb shall be shipped, taken in, or put on board any 
tscl beyvtd the ■value rf the tlii/i and freight." 

Oder this statute it was decided, That where a large 
itity of dollars had been sharped on board the ship Jilit, 
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ft*otn London to Hamburgh; and while the ship lay at anchor^ 

in the Thames she was boarded by a number of freslvwater 

pirates^ who robbed her of the dollars ; that as the object 

of the statute was to protect the owners from all treachery of [HI] 

the master and mariners* and at the same time to subject 

them as far as they trusted the master and manners ; that it 

was necessary to prove the collusion or assistance of either 

the master or mariners ; therefore in this case, it being 

proved) That one of the sailors had given information to the 

robbera when the dollars were brought aboard, and got share 

of them, that that satisfied the statute : and the plaintiff had 

judgment only to the amount of the ship and freight. 

3. « And for such general charges against the ship, the 
« owners are specifically liable." 

For where the defendant was sole owner of a ship, vfhich he Pariih v. 
W to Fletcher for a -voyage at a certainium^ and Fletcher was Crawford. 
to have the benefit of carrying the goods. The plaintiff had ^ ^^'** ^^^^' 
shipped a quantity of moidores, and the bills of lading were 
signed by the captain ; the moidores being lost, an action 
was brought against the defendant as owner to charge him 
under the stat. 7. G. $. to the amount of the ship and freight. 
For the defendant it was insisted, That Fletcher was owner 
to this purpose, and that he should be sued : but it appear- 
in^ that the defendant had covenanted for the condition of the 
ship and behaviour of the master, it was ruled, that he was 
liable, for Fletcher had only the use, but he had the owner* 
ahip^and that the freight he had from Fletcher vr^% sufficient 
to charge him. 



2. ^s to repairs done to the shift, 

1 . If they are done at home, there is no lien on the ship Watkinson v. 

itself, but the owners must be personally sued : but if the BarnaTdision. 

repairs are done abroady by the maritirae law the master may ^ '' W''^- 367 
hypothecate the ship's bottom* 

?. The person who repairs a ship has his ejection either Gawhamv. 

to sue the master who employs him, or the owners ; but if he ? ^""^^gig 
undertakes it on a special promise from either, the other is ' 

discharged. 

*' But where no such agreement appears, both are subject : 
and no private agreement between the master and owners 
shall deprive a person who has a charge against the ship for 
repairs, from suing either party." 



>» 



For where the owners of a ship leased her for years to the Hich v Coe. 
master^ under covenants, giving him the sole disposal of her, ^owp. 656. 
{br his own sole benefit, he undertaking lo keep her in refiair 
during the term $ the owners were notwithstanding held to be 
liable for repairs done to the ship during the term^ and neces- 
saries 



U.3 



ASSUMPSIT. 



sarles furnished to lier, by order of the master, though they 
M'cre unknown at the time to the piuintiif who furnish t d tbtm : 
but if the plaintiff had had notice of the contiact between the 
master and owners, it might be a ground to absolve the own- 



crtf. 



Cow p. 639. 



Farmer v. 

Davis* 

I T. Rep. 108. 



} ackson v. 

Vernon. 

M.Bl. Rep.114. 



^ The owners therefore are generally liable ; but the mae- 
" ter only on his contract^ and no further." 

lie therefore is not liable to be sued for necessaries fur- 
nished to the ship before the time he became master of her : for 
there is no contract. 

<< So in order to subject a person as owner, he must be 

(£ absolute owner ^ and in/iossessionJ* 

For where the plaiotifT was a ropemaker, and supplied the 
ship Three Sisters with cordage and stores on the 7th of Feb. 
1787 and 22 d July^ and 1st oi Aug. 1788 by the order of one 
Palmer^ the owner, without knowledge of the defendant. On 
tht tth of Feb. 1787, Palmer gave a bond to the defendant for 
3000/. and on the same day executed a decd^ assigning the shi/i 
to the defendant absolutely^ with a power of selling her at any 
time for the payment of the money, but with a covenant to 
re-convey on payment of the money lent, but that not to inter- 
fere with the power of sale before given. On the 7 th of Aug, 
the defendant took fiossession : on the 32d he sold her with an 
indemnity to the purchaser, ag^nst all demands up to that 
time ; and this action was for the goods funushec at the 
times above mentioned, by order of Palmer, when it was 
resolved. That this was a conveyance in the nature of a mort- 
gage ; that Palmer was the owner until the defendant tookfios' 
session ; and that the defendant was therefore not liable until 
he took possession : and the defendant thei^fore had judg- 
ment. 

3. « And so much is the interest of the master considered 
^< only as that of a servant, and Uie whole property in the 
" owners." 



Stevenson v« 
Mortimer. 
Cowp. 805. 



That where a customhouse officer had exacted exorbitant 
fees from the master of a vessel ; un action for money had 
and received was adjudged to iie against the officer at tlie 
suit of the owners. 



Chinncrvv. 
Blackburn. 
East 24 G. 3. 
cit. H.Bl. Hep, 

117. 

[ 113 ] 



4. " The owners may maintain assumfisit for the freight, 
" but a mortgngec of the shift cannot until he has taken pos- 
" session under the mortgage.' 



» 



For where the o^oner had mortgaged the shift in Jan. 1783, 
to the filaintiffi but the owner having victualled and matmcd 
the ship on a voyage to the IVest Indies and home, at his own 
risk and expense, had consigned her to the house of Dunlapy 
in London, with orders to sell her. She discharged all het cargo 
on the 27 Ih of Stfit ember ; and on the 29th the plaintiff took 

ftos session 
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fiottsesAion of her under his mortgage deed^ and brought the 
present action for freight due by the defendant on her voyage 
from the West Indies ; when it was resolvcdy That the defend- 
ant's contract being with the mortgagor > that the mortgagee 
never having taken fiotaesaion till after ail the cargo luaa dia- 
eliargeds nor executed any act of ownership whatever, he could 
not maintain this action » 



3. In the Case of Seamen's IVages, 

I. •' Freight is the mother of wages ; therefore in case a 
*' loss happens to the ship, no wages are recoverable ; that 
" is, the whole voyage must be performed, or the sailors 
" siiall not be entitled to any wages, for the ship is only en* 
" titled to freight on delivery of the cargo." 

Therefore where the plaintiff was engaged as a sailor on a Hcnjaman v, 
voyage from Barnstafile to ^fewfoundtand^ and from thence to Bawden.^^^ 
Portugal or Sftatn^ taking in a cargo of fish at J^evfoundlandj ^ ^^^' 
and the ship was taken soon after she had sailed from JSTeW' 
foundland i it was contended, that there were two distinct 
voyagesy one to JVewfbundiand^ the other from that to Sfiain ; 
and that therefore tlie sailors were entitled to wages for the 
voyage to Nieiofoundland, But it was resolved, that the vid. L- Rayiri. 
voyage was entire ; JVewfoundland being the place of landing, 397. 632. 
and S/iain of delivery of the cargo, when only the ship is en- 
titled to freight, and therefore in this case that no wages 
were due, the ship being taken before she had reached the 
discharging port. 

<» And on this ground, where no freight is earning by 
<*• the ship, the mariners have no title to wages." 

Therefore while a shi/i is lading or unlading^ the sailors are Campion vr 

not entitled to wages, unless there is a special agreement to Nicholas, 

that ffect, to allow wages during that time ; in which case ^ ^^^' ^^* 
it shall be good. 

2 « And the case is the same of Letfers^ of Marque or 
« Privsteers : for the voyage or cruize must be performed, 
^^ or no wages are due to the mariners : neither shall it 
** give the officer or mariners any claim, that they were 
*♦ absent from the shi/i by the owner's direction^ when she was 
<< lost ; for ihey must still be considered as belonging to the 
** ship." 






There ro?e where U)C pi ;intifr had cn:^aged on board a Abcmethy v. 
Letter of Marque on a cruise, ut thj rate of 5^ per month, ^**^*^*' 
and a share of the prizi! mon-jy : ihey took a prize, and the ^**"K^* ^^^' 
plaintiff was p'Jt on boir:l her as prizf-mast "• ..nd got safe 
to England ^ but t!>;i s lip was aficrwardn taken ou her cruize : 
ft Was contendcJ (or i.\c phiintiff, thi.t he had not deserted [ 114 1 
the ship, Aw/ h:itl b,cn : ioved by the oti'tmt*, that he was 

therefore 
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therefore entitled to wages, at being employed in their ser« 
vice till the ship returned to England : but it was adjudged^ 
that though he was entitled to a share of the prize-money, 
yet that he had no claim to wages, on account of the cap- 
ture of the ship. 

But where the plaintiff Was a sailor^ and had engaged to 
serve on board a privateer by articles, in writing, under 
which he was td have no wag^s, but a share in the prize- 
money *f and it was further agreed, " That all persons serv- 
ing on board the privateer were to continue on board six 
months (the time of being in harbour not to be included) 
tlpon pain of forfeiture of all share of the prize-money." 
Before the six months expired the filaintijf was firesaedj and put 
on board a King's ship ; and during the time he was oti boards 
a frrize was taken by the privateer. It was adjudged, that the 
plaintiff having been disabled by inevitalbe necessity^ and em* 
ployed in a meritorious service^ that he should not forfeit his 
claim to his shai*e of the prize-money. 

S. Where a seaman is disabled in the course of his duty* 
as by an accident happening to him on board the ship« in 
consequence of which he is prevented from doing his duty 
for part of the voyage, he is nevertheless entitled to recover 
his wages for the whole of tlie voyage. 

4. Where foreign seamen bound themselves, by articles 
entered into at a foreign port, not to institute any suit in a 
foreign country, but to abide by the maritime laws of their 
own country ; it was adjudged, that it barred them from 
suing here. 

5. The next case of contracts I shall consider, arc those 
made by 



SERVANTS. 



y j^ g^ i. A man shall be bound by the contracts made by hi^ 

Ward V.' Evans, servant, as far as he gives him authority to buy and sell for 
8alk.443. him ; but his act shall not bind the master, unless he acts 

within his authority. 

3. ** Where credit is given to a servant on account of his 
" master or employcrj he is not personally liable.*' 



Pochiii vv 

Pawlcy. 

1 Black. Rep. 

670. 



Therefore where the action was assumpsit against the sur^ 
•vtyor of a turnpike road^ by a farmer cmpioyecl by order of 
the commissioners to repair the road : it was tuled, That 
the contract was made, not with the surveyor personally* 
but with the commissioners ; and that the surveyor was 
but as their servant, and therefore \^as not personally 
liable. 



Macbeath v. 
Haldiniand. 
t 1\ Rep. 182. 



So where the defendant) was governor of Quebec^ and /» 
that CGpacitii contracted for stores upon government account, 

which 
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which were fumifibed by the plaimifF : it' wa» adjudged, that 
the credit being givefi to govcminent only through the defend-? 
afvt, as a servant to government ; that he was not personally 
liable to an action for their amount. 

•So where the defendant was commander of a King's ship, Unwin v. 

and by deed covenanted with X\\t pluintiff, on account of the WoUelcy. 

Ming^ to pay the plaintiff a certain sum for freiglu : it was ^ ^#r*^!^* *^-f ' 
adjudged, That the deed having been entered into by him L **^ J 

as a servant of goverftntent, and on their account, coMld iK>t 
bind him personally. ^ 

3. If a master •nee ffelkds hfe servant te- get goods for hifn Haztrd v. 
00 trust, for which the master afterwards pays ; if the ser- ?^*^^^. 
Tant afterwards fi^udulently takes up good^ from the same '** ' 
person, which he conveits to his own use^ the master is 
Kable : for, by paying the &rst debt> he gave the seryani » 
credit, and ought to be charged. 

^< But if the master never had any previous dealing with 
^ a tradesman, but the tradesman's dealing^ haVe all beenf 
<' with the servant, whom the muster has regularly paid ; 
^ m that case the master »hali not be charged. 

As here, Where the action was for btitaraiid hay fumnhed Ren^lv. 

to the defendant's horses ; but the plaintiff hatd had no dealings Andrews, 

with the master, but with the coachnum to- whom the raastet 08 cfo*^^ B H 

gave money for the pui*pose monthly : the plahittff never ap* p^y y^ ucbin- 

^ed to the defendant (the master) during the time, and the aon. 

demand was of a year's standing : it was* rtded, that the Sitt. Trln. 

master was not liable to the demam). 31 Geo. 3. 

per L. Kenyos*. 

6. The next case I shall consider, is that of ^' 



i. « To miake a person liable as a partner, there must be 
^ an agreemrent between him and the ostensible, peusou to 
« thare in all risks o/fif-q/it or losi^ or he must have permitted 
<^ the other to use his credit^ aDd to. bold* him out as jointly ^ 
« liable with himself.'* . . 

Therefore where in an' action for nA)ney lent, the case Hoarc v. 
was, That the defendants had employed one Contend^ who ^^^ ««-, 
was a tea broker y and as « uch was emfihycd by several fiersons to *^**'*^*- *^ ' 
purchase a lot qfteaat the India salesy of which each had sepa* 
Fate shaves, the lot being too large for one dealer. At the 
time of the sale the company give a wacrant to deliver the 
tea, and paym<*.nt is made u> the company on these warrants, 
at three different payments ; these warrants are oftea 
pledged, and money raised on them, generally much less 
than the value of the lot for wl\ich the warrant is given. In 
the present case, the piahuifl's were bankers* and had ad^ 
Vaaced money to Contendn ou this note, and on the tea- -^ 

X warrant. 
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warrant, under "which the defendants were joint piirsChasersT 
By the fall of tea, the value of the warrant became of leas' 
value than the money advanced, and Ccniencin having be- 
come a bankrupt, the plaintiff brought this action against 
the defendants, in order to charge them as dormant pari-' 
ners ; but it was i^solved, That in this case there was'i^ 
partnership, no agreement among the parties to adv£nct> 
thoncy for each other as to share In profit or loss ; it was- ^ 
merely an undertaking to the broker by each purchaser for 
» particular quantity : so the defendant had judgment. 

« And it seems to be necessary, in order to charge a 
^ person as paitner on the ground of sharing in profit and 
*^ loss, to shew they were concerned not only in the joint 
" purchase, but in the joint sale ; that is, that their mtei'est 
«< should continue joint till the time of the salei when the 
^ profit said loss would be ascertained.'* 

For Whei'c the plaintifTs were proprietors of 'a Greenland 
ship, and sold a quantity of oil to the defendant's, 6at JHyre 
only was the ostensible buyer, and the others were to share his 
purchase at the same rate he paid for it. They had purchased 
quantities of oil from other persons, on which occasion the 
defendants had come forward and declared, that they had 
a joint concern with Eyre^ but there wei'e no declarations of 
that sort made to the plaintiffs :«it was proved that the de- 
fendants were to have different shares of the purchase ; but 
tht;re was no proof of any future joint concern in the sale. 
It was resolved, That there was no evidence to make diem 
partners, their subsequent inter es- being distinct^ and no inter" 
Jercnce ivith each other* s future disposition of the goodsy or the 
prnjit or loss arising from the sale of them. 

But wiiere a person represents himself as a partner, and \^ 
that' means gets credit for goods for the other, though in fact 
he is not so ; yet both sliall be liiible ; for having pledged 
his own credit in aid of the other, he shall be liable. 

2. " It is essential therefore to msake a ptersotf subject asH 
" partner, that he- is interested in the profits ; that is, thu the* 
<f advantage he derives frortt the trade is casual^ as dcpend- 
*' ing on these profits -, for if it is certain and defined^ bs is 
*♦ not a partner." 

As' here, where the defendant had been partner with 
one JRobinssn J 'hiit the partnership being dissolved, the de- 
fendant agreed td let a sum of 4000/. remain in Robinson*^ 
hands at legal interest far seven years, and.ro receive beside an 
annuity of 300/. per ann, for the same time ; all of which 
was secured by Bobinson^s boml. It was held that this 
jiltoiild not make the defendant a partiyer^ and subject to 
JRobinson^s contracts ; for he had no conceiii \*ith the bim- 
ness, and the annuity and interest m^s certain and independent 
^(Ae firqfit4. 
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^B^t where the defendant in this action had been partner Bloxham v. 

witli one Brooke, and they agreed to separate, and Brooke ^'5*V .« 

agreed to give him his bond for 2485/?. with ♦interest, which Xerm^im'* 

sum !»ad been brought by the defendant into trade* and an qu^t Black, 

annuity of 300/. for seven years, if Brooke so long lived, as Rep. 999. 
in lieu of the profits of the trade ; and the defendant had at *[ 117 3 

sdl times liberty to inspect Brooke's books. The defendant Waugh r. 

was adjudged to be a partner and liable ; for the .charge had If flT^: ^-^ 

.reference to the profits, it was casual oa depending on ^'jj^^^ck. 23^. 
jBrooke*8 life^ and his right to inspect the books was that of 
m partner. 

9- '^ It should seem, that if money is lent or intrusted t9 
^ one partner, and he bmngs it into the partnership trade, 
M with the knowledge of the other partners, that all aiv 
•• Uable." 

For where Robert and Thomas Jameson being partners* and *mitli v, 
Jfobert being chosen a co-assignee to a bankrupt estate of Lewis J^j?"^* ^^ 
•«nd Potter J and iff that capacity became possessed of 2:00/. ^-9^ 

^art of that estate ; this sum he brought into the partnership 
trade with the privily and consent of Thomas Jameson^ and 
they divided the profits on the joint fund ; but it did not 
appear, that the other assignees of Lewis and Potter knew 
that the money was so used or applied. In December 1792, 
the partnership between Robert and Thomas Jameson was dis^ 
solved, and effects were left in Robertas hands, who contin- 
ued the business, sufficient to pay that sum, as well as all 
other demands against the parmership estate ; and Robert 
took on himself the partnership debts. In March^ 1793, 
Hobert committed an act of bankruptcy, and then a joint 
commission was taken out against both partners. The Court 
were of opinion, that, notwithstanding these transactions, 
^Thomas Jameson was not discharged, but liable for the money 
do brought into the trade by his partner. 

4. Where there is a partnership demand, all the partners LegJise v. 
should join in the action,, for the contract and undertaking b « 'l^'^^Sf ' 
joint ; and if in such case one partner only brings the action, ^^'^ ^' 
the defendant may take advantage of it at the trial, and non- 
suit the plaintiff, for the contract is not the same ; but in 
the case of a tort this must be pleaded in abatement. 

Therefore, where the. plaintiffs were partners with two Oraliam v. 
other persons of the name of Grants and they were joint Uobinsom 
owners of a privateer which cruized in company with the 2T. Hep. 2^, 
defendants, under an agreement to share the prizes equally. 
They took a prize in the Mediterranean^ which was con- 
denined at iWJnorra, and divided the money arising fwm the 
sale ; the sentence there was* afterwards reversed here, an4 
restitution ordered ; upon which the plaintiffs alone paid the 
whole money (their partners having become bankru^m) *an<! 
now sued the defendants for the moiety, and they wtiN^hon- 
sruited ; for if the money was partnersliip property^ the^ Action 
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should have been in the name of all the partnerB ; \l U xvu^ 
their owD) each should imve bad his own action. 

But in this cafie, three persona had einployed the defend- 
ant to sell some timber for them, in which they were jointly 
concerned ; two of them he had paid their exact proponioQ, 
t^nd they haid ^iven him a receipt in full of all demand^ ^ the 
i/iird now drought hia fLCtUtn/or 4he remainder being hia share ; 
and it was objected, that as this was a joint employment bf 
three, one alone could not bring his action : but it was mleil 
by Lord Manajield^ That when" there hadJ>een a srverancej niS 
i^bove stated, that one alone might sue. 

So where the action was for .the use and occiipatton of a 
house, it appeared that the house was the property of six 
several tenants in common ; to all of whom, except the 
plaintiff) the defendant had paid his rent ; and this action 
was for his share of the whole rent. It was objected» that 
one tenant in common alone could not bring this actio|i, 
but that all ought to join : hut Lord MqmJiM overniifrd tt^e 
objection, and the {>raj.ntiff iH:covered. 

*So where one partner fHe^, the other shojiild bring his action 
alone .: for the executor and .the survivor cannot join, for the 
Remedy sunives, but not the sum recovered ; and therefore 
on recovery he \» liable to the executor ibr pan. 

And for a sum of mon^y due to the partnership, the sur- 
vi\ing partner may bring an action in his own right, i«nd 
nut as survivoiN against a fierson v>ho haa received it aftr the 
death of the other partner ; for against U)is person the dtctasid 
partner never had any right of aciicn, and soiht piaintifi>>t ^ 
•not declare as survivinpj partner : and though the person who 
has so received the money is an aiter-tuken partner, aid 1 as 
carried tlic money to the purtnersliip s-ccoum, ytt will this 
action lie ; for the defenduiit bus ^v^ongl"uily oppiied money 
belonging to the plainUST, and mjust therefore be answerable 
for it. 

5. But if an action o^assxipiliait is brought i^c/wa/ c»e /arf- 
ncr tvitJiQut joijiing the other ^ the detendi»nt must take advan- 
tdgc of it by pleading th^t matter in abate.ment ; for if he 
was allowed to give it in evidence, and so to nonsuit the 
plainlifT, it would be endless litigation, unless the plaintiff 
knew all the partners : but when the defendant plcails in 
^batem^ent, he sets out all his partners, and the plaintiff 
knows agaij^Skt whom to proceed. 

^ For all .contracts with partners arc joint and several, 
^ and every partner is liable to .pay ihc whole ; and in what 
" propprtions the others are to contribute is a matter merely 
« a»njui)g; themselves ; the phtiniiff may however. bring his 
•" acti^ jfigainst one, but he m^y con)pel by a plea in sjhatc- 
<</nent the plaintiff to join theni all : and if he brings his 

« acticjn 
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^ action against all, yet be may take out execution against 

** one only." 

But if on. partnur is out of tUe kingdom, and not amenable pJ[J![^^,il^]* 

lo the process ok' ihe couit, the defendant may proceed sin- j yvjij 7^ 

^ly a^. nist tlie other : but the pLuntiff must first pi*0€.eed to Darwent t, 

iDUii^'.vry against ihe pai'toer who is absent. Walton. 

2 Aik. 510. 

So if two partners buy goods, and one of them dies, the conib-SSJ**^ 
survivor miy bt charged in indebitatus asuwnfunt generally, 
witaouttukia;.!; noticj of the purtnersuip, or that the other it \ 

dead, and he surviving partner.. Vid. Slipper v. Stidstone, 

7. The next ch$3of conlricts I shall consider with refen» 
eiv^c to the person, are ibosc arising in the case of 



BANKRUPTS. 

These are, .1st, By the asdgnees. Sdiy, Against^.theip. 
^dly, Against liie bankrupt himself. 4tliiy, By the bankrupt 
himself. 



4. Of Jettons by the Jissfgnees, £ ll9 ] 

.1. " The assignees standing in the place of the bankrupt, 8 WUs. 307* 
" are invested vvdth all the nghts of property of the b;aik- 
" rupt ; and whatever property of the bankrupt is in -tlie 
'( iu.n'.is of others, after an act oi bankruptcy committed, 
<^ or conus to 'dm before his certificate is allowed, belong* 
^^ to li^e .isdignees, and may be recovered tty them in this 
.« action." 

Thc»'eforo where a legacy had bt^en given to a bankrupt, Bo„7*^^* 
and 1 1'.' testator died when the certificate had been signed by 3 hi^^ 2I6 
fom-nfti^.s in numJur and value of his creditors, and by the 
c<vn.nission-*rs, but before it had been confirmed and allowed 
by t ie C^^aictrHor. This was adjudged to belong to the 
^b i<;neeii, the ccrtificute not being complete when the bank* 
supc became ejititled to the legacy. 

ykunmfisit therefore also lies to recover back mbney whick 
has been Uvied by the nheriff under a Jieri facias agtdnat the 
goodfi iif the bankrufity issued qfter he had comndttedanact qf 
bankruptcy against the plaintiff at >ivhoae suit the fieri faeia9 
was sned out : for from the moment a person becomes a bank- 
rapt, the property of all his goods, debts* and credits, vests 
in the assignees. Here the act of bankruptcy having pre- Kitchen y» 
ceded the sale by the sheriff, and he having paid over the C*"^P*^^Jl- . 
money to the plaintiff in the action, he was held to be the ^ ^**** ^' 
receiver of so nmch to ttie use of the assignees, as was the 
produce of the bankrupt's gdods sold by the sheriff : and it 
was recovered in this action. The idea formerly was, that 
tbc assignees were obliged (o proceed as for the tort in taking 
the goods. " And 
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^' And all dispositiotis of his property made after an act 

" of bankruptcy arc on the sani^: principle void, except a> 
"/io«/ . 120. d'iv, 3.** 

As where a party had sold g:ood8 to a bankrupt before hU 
bankruptcy, and had delivered thtm and taken a bill in payr 
ment, wiiich was payable i\i a future day. Before the bill 
becume due, the bankrupt findinjj he could not stand, re- 
stored the g^ds in specie to the seller. It 9vas adjudged to 
be void, and the goods recoverable by the assigneos ; for by 
the sale and delivery of the goods there was a complete 
transfer of the property from the seller to the bankrupt^ 
which could not be i^escinded by him, as such would be % 
fraudulent preference as to the other creditors. 

So it was in this ease decided, That the assignees of » 
bankrupt might maintain an action on the stat. 9 jfnn, {4. 
to recover fram the winner motley lost by the bankrupt at 
play before his bankruptc^r. 

2. « But it is enacted by statute 1. Jae. ). 15., « That no 
f( debtor of the bankrupt shall be endangered for the payr 
" miint of his or her debt, truly and 6dna fide made /o such 
'< bankrupt before such time at he shall understand or know 
f< that he was becoiTie ^ bankrupt. 

« Before this statute, if a debtor to the bankrupt had 
<* fairly paid a debt due to the bankrupt after he had com- 
*' raitted a secret act of bankruptcy, though it was not knoisTi 
<< to the debtor, he was liable to the assignees ; but by this 
^< statute lie is protected ; but if he p&ys what he owes joithe 
^ bankrupt af^er he ha» knowledge of the act qf bankrufitcif^ 
«< he is liable notwithstanding to the assignees.*' 

As where the defendant who was a batikrupt, A«<' drafts 
drawn on him by the bankrufit after he knew of the act of batiks- 
rufitcy^ he was compelled to pay the amount again to the §»• 
signees. 

*But payments made voluntarily^ as in the lait case, am 
only liable to be so overreached by the act of bankruptcy ; for 
if a;i action r« brought against a person having money of a 
trader in hi$ hands by a creditor, though he knows that the 
trader has committed a secret act of bankruptcy, ytt it vill 
be no defence to the action to rely on such secret act of bank- 
ruptcy ; for perhaps a commission might never be sued out, 
and then the debtor never would pay at all. 

**' But where a debtor to the bankrupt has notice that a 
*< commission will insue^ grounded on an act of bankruptcy 
" then committed, he can in no case pay the money to the 
^ bankrupt ; and in such case it is not necessary that the act 
*• <f bankrufitcy thould be complete at the time of the notice, 
" for by the relntiwi back the effect will be the same, if th? 
'^ act of bankruptcy was inchoate at the ume of the notice." 

Thcvcfoxc 
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*f hcvcf6r<i in the present case, the bankrupt had been ar- l^"1?. Ass. of 
tabled on the l9tU of JoJiuary at the suit of the plainiifF who* Langmau v. 
was now assignee, and became a bankrupt by lying: two 2T.R€pil4j. 
months in gao]< which time expired on the 26th of March, 
On tlie 19 th of February the piaintiff'9 attorney wrote to the 
dt'ftndant (who had been employed by the bankrupt as a 
'«Mokci' to s^cU his eflects) not to sell theniy as Laiigman had 
commuted an act of bunkrujucy / and that a commiasion would 
shortly issue against hiiUy wlitch would i^elate to the day when 
be was first arrested ; notwith'stdndtng which the defendant 
sold the goods Ifjore the tfi/o months ex/iiredj and paid the 
money over to the banknipt : it was adjudged, that this was 
not a payment made by the defendant within the stat. of 
Jac, asr there was notice to* him, while the act of bankruptcy 
vas inchoate » and which afterwards being complete, vested 
the property in the assignees from the. first arrest 7 and thsit 
thercicrj the defendant was liable aar for money had and re* 
ceived to their use. 

3. And by stat. 19 G. 2. c. ST. « If money on bills of c»* 
^ ciiange or in the course of busineM, is dofta fide pair' by 
(' the bankrupt to a fair creditor, though after a secret act 
«< of bankruptcy committed, it shall not be liable to be re^ 
" funded, provided such creditor had no notice prior to the 
« ^receiving of his debt that the debtor was insolvent.'' 

liefbre this statute, if a creditor of the bankrupt had re- 
ceived payment of his debt' after a secret act of bankruptcy,, 
he v«as liable tor- refund it, though at the lime he did not 
Knosv Off any act of bankruptcy committed : but this statute 
protects all payment fuiriy made without knowledge of it. 

<( Dut it confines strictly to the terras of it, alt disposition [ 121 1 
«• of his property by the bankrupt, so that after an act of 
«< bankruptcy committed, he can only dispose of his property 
« in the regular course of trade, SLsii/ paying Jbr govds when 
«« delivered^ or bills 0/ exchange or notes vfhcn regulariy due!* 

For where the act of bankfUptc^ was comnlitted on the Vernoa, Am. of 
3:1 of May^ ITSjr, but unknown to the' defendant or any of Tyl*^' " "jJJ* 
the creditors : some months prior to the bankruptcy, the ^^' ^^*P' ^^' 
defendant had sold an estate to one Utterson^ who paid him 
for it by a bill of exchange drawn on the bankrupt, and puy- 
ahle the Tth of February of the same year. The defendant 
applied for payment when it became due to tke bankrupt, 
but was told that it was not then convenient to pay it, but 
that if he would hold the bill, that he should be allowed in- 
Cerest^ He did so till the 33d of May^ 1735, when he de- 
manded payment, and received the money without knowing 
of the act oi bankruptcy : the assignees brought this action, 
/ecovered rt back, the Court being clearly of opi'nion, that it 
mfas not a jiayinent made in the course 0/ bu^tnessTj and so vfas 
ftcft firotected by. the etatxttc. 
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So ^hete the bankru{>t tnis indebted to the defendant i 
tbe som of 44/. for fhe carriage of goods iii" flic way of the 
bM>krupt*8 trade, and on the 94M ofMvember the defendant 
CMlaed him to be arrested fer it, and he thereufton fiaid it : the 
defendant did not know that the bankrupt had then committed' 
an act of bankruptcy, which however he had committed on the 
17tl) of November preceding, and the commission issued tho 
S5^ of December. It was adjudged, That as this money too* 
paid after an act of bankruptcy committed^ and did not come unth- 
br either of the exeefition^ of the statute j it was not protected 
add therefore was recoverable back again by the assignees. 

So where the defendant, who had a verdict against tiie 
bankrupt before he had committed an act of bankruptcy ; af- 
ter an act committed, consented, instead of enuring up his 
judgment, to take the bankrupt's bill on a third person, but 
without knowledge of tbe act of bankruptcy being then com- 
lAilted, and which bill ni^as paid when due ; it was held do! 
to be protected by stat. 1^ G. 2. but recoverable back by the 
aasrgoces; 



2. M agmnat t/ie Assignees of a Bankrupt. 



Bi^n execu- 
tor V BuUen. 
Bougl, 392, 



Where the plaintiff's testator had proved a debt against the 
bankrupt estate, to which the defendant was assignee ; it 
was held that the executor might maintain assumpsit against 
the assignees under an order for a dividend^ and that the pro- 
ceedings before the commissioners should be conclusive evi- 
dence of the debt. And it was fuither adjudged in this 
case, that) for that reason, the assigaeeb shall not be allowed 
to plead a set-off ; for as the commissioners have a power of 
^tting ofiF mutual debts, tho debt proved end dlltmed shall be' 
deemed the baiance. 



Mow is V » 
Wiggins, 
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3; Of Actions agaitist th^ Bahkrixpt himself. 

<• Wlierever the bankrupt is indebted in aiiy sttm whick 
» is not proveablc under hii commission, though the case 
" of action preceded the act of bankruptcy, such ia recover- 
** able against the bankrupt himself." 

A's^ whei% the bankrupt before his bankruptcy drew a ])ro- 
missory note payable to the plBintiCT, which the plaintiff in- 
dorbed, and the defendant had before his bankruptcy deliv- 
ered it to one Green^ who sued the plaintiff, and recovered 
tht amount (fthe note afer the b^kruptcy of the defhidant ; it- 
was held, that he should recover the amount, and that tlie 
bankruptcy was no bar : for that the plaintiff had no legal 
security for a debt which he could have proved under Urn' 
commission at the time of the bankruptcy, the bill ln:ingthe»^ 
the propel ty of anotl.cr ; but the cuust of action arose by 
paying the bill, which was subsequent to the bjinkinptcv. 

So 
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prombe^^ - TiroenAui 

Benton. 



But it was decided in this case« that a bankrupt whb had o^^* ^' ^ 

^d ten shillings in the ponnd, but at the dme had not ob*« p^/^^' 

tained his cvilificate) could not maintain oMntmftut ag;ainst the 4 T. Rep. 64$^ 
assignees for the allowasce |^ven by the statute* 

4. Of J€tum$ hy tht Bankrupt himaeif. 

The bankrupt while uncertificated may maintain an ac* ^^^K ^- ^'^n**- 

tion for work, and labour, and materials found : for the as- n P 140^ 
aignees only, who hare in them all the rights of property^ * - > • 
shall be allowed to set k up, not a stranger. 



So he may maintain an action for money Ient« Evafis v« 

Browne. 

'ir. The next is the case of f ^Pj"- Cs^ 

N. F. 170. 

iXBCUTORS. 

f 

Mrumfiait ]it^ against an executor on a premise bf the Kwwood y. 
testator. Read- 

^Iswd. 181. 

So he nuiy also maintain this action on a promise made ta 
the testator* 

« 

t. The neset clasi of* contracts which I shall consider as iQ 
fetation to the person, are those respecting 
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HUSBAND AMD WIFX. 



I m] 



I. How far the husband is chargeable with the wife's 
oontracts. 3. How far he is benefited by her contracts. 



These contracts are, 1st, Contracts entered into by the 

Urife be/ore marriage, 3dly, Such aS She enters into during 2 

Hohabitathn , 5>1ly. Such as she may have entered into^o^^ 

Hoficment from her husband. 4tb, Such as she enters into aftef "^'^ 

having been turned avtay by her husband. 5th, Such as she 

enters into after a separation, Tvhere she ha» a separate main^ 

finance. Under each of which heads, I shall Inquire hotr 

lir the husband is liable* 

It/, Of the l^feU Contracts before Marriage » 

The husband is liable to all debts contracted by the wife ^®*' Com.'43jfr 
Ifefore marriage ; for as by marriage he becomes entitled to 
•U her property, he shall uke it subject to her debu. 

■ 

But if a woman be indebted dum sola^ and marries and Heanlv. 
brings a portion to her husband, and dies, the creditor shall Stamfofd. 
1f»se his debt, unless he has sued for .it and recovered it in 8 ^- Wms. 409. 
ifie wife's lifetime, unless she has left choses in action suffi* 
#tent to satisfy the debt ; for by the law the husband is only 
liable to his wife's debts during coverture,^ unless there has 
%een a judgment against him in wife's lifetime* 



# 
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' fluffy* Qi^ «(^ mrfj^*« Qmtraet4 4^ng CMc^t^ifim 

^5 %Dfwerflible for all debts contraQted by l^ejr /or nece^aarie^ 
^ frofB Um iinpUed credit ariauig ix^mK 09b4bit9Uoib but for 
«♦ nothing^ further.** 

And the AS necessaries are to be judged #f mth^ reference fo 
the estate of ike htuband^ and of his degtee or rank in life. For 
an high degree maf have a low estate* An4 9sf- thi» matter 
the jury are u> judge, an$i to find aocoi^diiiglf , eo they art 
^Uq (9 tod Ihe aasent as ir^U as cohabii^ti^n of the buv 
band. 

^ But the hiisbasHi i» OPt eTSO UiM^ (n* nacesaaiies, tf 

^ /Ae ^r^^ Aim been contracted under iilegal circunuiancef," 



fowler r. 
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%^trs. 1122. 



M^«.t^.m, 



As where the defendant's wife was in cQstody in execti--^ 
tion, on a charg<r of sub^rniaUop qf perjury, and of course 
should have b#:en in firison^ but was suffered to remain at the 
botis^ of the plaintiff, who k«:6^ a ^ftungin^ ^ous^ within the 
Rules, who furnished her with necessaries, for which thi^ 
action was brought : the defendant had judgment ; for her 
keing W plaintiff's house was Hlegal, she not being such a 
prisoner as was entitled to the benefit of the Rules, and M^ 
such case the law will not raise anitnplied promise to charge 
Ikye husbai^dr 

• 

Z* << And as the husband is charged by the wife's con- 
*^ ti*act on his implied consent to pi*ovide her %vith nee* 
<^ essaii^s during cohabitation^ therefore where he thevn kb 
<^ 4i99ent he shall net be liable^ as by a general notice to 41II 
<* tradtttmfim n^ ^9 irmt hi^ v^y ^liich seeing to'be su{^ 
"cient/* 

', As whefe in i^ acoon against the husband for goods seldf 
and delivered tor the wife during cohabitation^ it was prove^' 
Utiat sbe was very es^r^yagant, snd i^&ed tp take up clothes ta< 
s^hirge amountrand pawn shem at* an under value, and that 
the husband had given notice to the. tradeaman^ who was the 
glainuff in this acljiouf not to trust her further^ the husbcm^ 
was held not to be liable for the goods soti^kep ^p after thai 
notice of his express dissent* 

And fai this case the Ch. Just. Holt further held, » Thst 
<^ if a ytroman takes up goods (as silks) for the purpose oC. 
*< making them into clothes, and pawns them before thcf 
<* are so made up, the hasbimd is not liable, for they never 
. ^ came to his use ; otherwise^ if made up and womi and 
• then pawned.*' 

(< Bult the wife cairin no case borrow mmey^ trtxi to paf 
^ for necessaries, as she might squander it.'^ 

^. Wmt. tfS. Therefore this acdoo will not lie for money, lettt to ^le 
Stephenson y. nife, for shc 6an make no contract \ \inx\titbc9^tke afieekf 
V*^^y- inBtmrnd 
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iUkt^nce ^nd repeat pfthe hmband^ it U good j foV it is thettfi: 
Joan to hira. 

<< So in the case of goods, a deliveiy to the wife at bis 
M request is a delivery to him.** 

, For where the pl^ntiff declared, for meat, b'c. foirtd p^jT*^^* a 
^ the plaintiff at the defendant's request, and on evidence c^B. s 
i^ appeared to be found for the defendant's wife at his re- Bull N, P. 13^. 

3uost during his absence. On a case reserved it was holdch, J 134 ] 
That a. delivery to the wife at the husband's request, in 
^ a delivery to the husband," and that so he is chargeable. 
But this is during cohabitttlon. fide fiat. Rcmaden f • 
Ambrose. 

>. And 09 to vfhat Aall be deemed neceaaariea. Where an hus- V^tJ' ^^tim 
&and gave his wife the foul disease, and the debt vfaafor her Wms. l^ 

mtre^ it was held necessary, and that he was liable. 

So where tht defendant went abroad, and left hb wife xwkelr *' 
%l England^ where she died, and th^ plaintiff who was her u. gi. 'itepL 
lather, paid the ixfienaea of her funeral^ whicli were propoiv * 
iionate to her husband's fortune ; they were adjudged to be 
necessaries, and the amount recovered against the defendant. 

i4f Of the WifeU Contractaj where the Huabakd haa tumei 

her avfay. 

i. «< Though the wife be ever So improper in her conduct, ?**^3i''* 
« yet while she continues with her husband, he is bound c^^^im!! 
^ to find her necessaries, and pay for them ; for he took 
^ her £br better, for worse : ao if he rttHa away or turns her 
^ away, he is in like manner liable, for he still sends With 
'* her credit for her reasonable expenses.' 



»• 



Afl where the defendant and his wife lodged at the ^^^^ ^ 
i)Iaintitf 's house, who was a milliner, during which time 2 Sttm.^1214, 
she furnished the wife with money and other things with- 
out the husband's knowledge ; he paid for them, but forbade 
the plaintiff to trust her further. The husband and wife 
cohabited together for a year after, when he turned het 
out of doors, and declared he would net maintain her.<*^ 
In this distress she applied to the plaintiff, who furnished 
her with necessaries according to her degree, for which 
this action was brought : when it was resolved, that tht 
causeless turning her away gave her a general credit, and 
that he being the wrong-doer could not give such a prohi* 
bition to furnish her. . - ^ 

3. And Mte^ That if a man cohabits with a won^an, aU Hudson v. Btrat. 

lows her to assume his name, and passes her to the world sittings after 

for his wife, though in fact he is not married to her : yet wa. £ Geo, ^ 

is he liable to her contracts for necessaries. ♦ And therti- **^»odv« 

fore ne unguea accoufile in loyal matrimome is a bad plea in an xrfn*"ll & 12 

lu^tioo on the case for the debt of a wife ; and on demurrer, g. 2. B. K. 

plaintiff BuU. N. F« 136; 
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pfatedfr would baye judgment : it is good only in dowei^ • 
or an appeal. 

4thj Of the Wif^ Contracts ^ftcr Slofitment, 

X. ^ Jf the Vfife eUfies^ oJid goes avtay from her htubandj 
*< ivhen 8uch separation becomes notorious^ ivhoevitr gives. 
*^ her credit does it at his peril ; for the husband is not liable 
*^ unless he takes her again ; for then the cases are governed 
*^ by analogy to those at common law where a woman had 
(« eloped, she thereby forfeited her claim to dower :^ but 
*^ V the iiusbaud received her agaiO) h^r right to dower Was 
*« revived." 

And whevea wife has so eloped and got crediti though 
the tradesman who furnishes her with necessaries has no notice^ 
qf her elofiement^ yt\, he shall not recover against the hus* 
bandy against whom the act of elopement destrojrs.ali 
claims. 

So it seems to make no difference whether the elope** 
ment is adulterous or not ; for in no case shall the husband 
be charged. But if the elopement be not adulterous, Lord 
Raymond seemed in this case to think, that the husband's 
refusal to tak^ her again might, from that timtj es^cuse th<; 
elopement. 

And where the husband had himself committed adultery ^ and 
turned his wife out ofdoorsy at which time there was no im* 
putation on her conduct, but she afterwards committed 
adultery ; i: was adjudged, that for necessaries fitmisbed 
lifter having comn^itted adultery, the husband was no( 
liable. 

3. "So neither shall the vnfe herself be charged for goods 
" furnished to her during the elopement and absence from 
" her husband.** 

For where $he was sued as a feme sole for a carriage 
furnished to her by the plaintiff, during her elopement ; 
on the ground of her having eloped from her husband and 
tiving separate, it was adjudged against the plaintiff ; for sh^ 
was a feme covert stil) as to every right but dower, and not 
to that, if adultery was proved • and so could not be sued 
jalQne. 

And J^'bte, That where the husband and wife live separate, 
if an action is brought for necessaries or the maintenance of 
the wife, it should not be laid as fpr necessaries furnished 
to him ; but the special matter should be stated ; for other* 
wise a recovery in that action would not be a bar to a speda) 
one brought for the maintenance of the wife. 
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jj^^ Of the Wift*9 Contracta^ having u 9efiaruec Miint$'^ 

nance, 

1 » Where the husband and wife fiari by conacnt^ and ahc 
^^ haa a aefiarate maintenance from the husbandy she shall in 
« all cases be subject to her own debts.'* 

Thib was first decided and settled in this case, wh«rtf to Rhigiteadv. 

an action ag;ainst the defendant for goods sold, she pleaded \^ k*"**^ 

coverture and the plaintiff's replication, that she lived sepa* Michfss G. S. 

rate and apart from her husband, from whom she bad a sepa- (^ HUl. ^ G--8* 

rate maintenance, and so was liable to her own debts, was on Corbet v. 

demurrer holden to be good, and the plaintiff bad judgment Poelnita 

1 T. Rep. 5. S-P** 

In the case of Lady LaneaborougA^ the plea stated cover- Barwellv 
ture ; but that her huabandltued in Ireland^ which being out Brooks • 
of the process of the court, some stress was laid on it in HilU24G. 3» 
the decision ; but in this case it was decided as a general MSSw 
principle, that the husband was not liable in any case where 
the wife lived apart, and had a separate maintenance ; and 
this principle was recpgniised in Corbett v, Poelmiz^ which 
followed it. 

But to make the wife liable to her own debts, the separate Stedman v., 
maintenance should be a permanent provisioa ibr her) and ^^^*^^^* Espiii' 
ao should be reserved by deed. « J"* Cas. 7- • 

On which principle, where the plaintiff to a' plea of SHah v. L«gh. 
eoverture replied, <* That there was a suit tlien dependmg he- ^ ^' ^'P* ^^• 
tween the defendant and her husband in the Ecclesiastical 
Court, and that in the said suit, the judge allowed A^ alimtmy 
during the suit, to the amount of SOOif. yk<fr ann. and that 
the credit was given to her on her own account : this on de- 
inurrer was held to be bad, as not being a fund of sufficient 
permanency whereon to fix her with her own debts. 

So the execuxor of the w/e who lived separate from her Claytmi v.) 
liusband, and who carried on business on her own account, Adams, 
in which capacity the debt accrued, was held not to be liable ^ "^^ ^^^P* ^*^- 
. at law to her debt, though he became possessed of goods as 

her property ; though it might be otherwise in a Court of 

Equity. 

^2,^^ And it seems therefore that a personal knowledge of 
^ the separation of the husband and wife, and of ber liav* 
" ing a separate maintenance, is not necessary in order to 
^ discharge the husband ; for if it be publicly known in the 
^ place where the parties live, it is sufficient ; and that 
^ the notification need not be in the place where the wife 
^< afterwards runs in debt'* 

And accordingly in this case, where the husband lived J^^ Tifi**^^ 

in Chkheaier, where he had parted with his wife, and the ^^ ^^ ^^ 

^IDCion wras for drugs fumbhed to his wife in London : it c n. ' 

bemg 
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beuks fo'^ ">>* '■^ scpandon had tftken place tve yeav 
bcrorc, during wlitcli timi: slie bad bad a separate msinte- 
nance, Moll, Ch. Just, held, that the husband was not liable. 
For it wat not to be pmnmed but that tradesmen that delt 
vith her trusted her on her own account, and not oti th^ 
credit of her husband ; and a penonid notice vaa not Reo 
essary, it was lufBcicnt if it was publ)(:l]r and commonlf 
known. 

- S. ** Bm when the hwsbdhd and wife lire apart, the wife 
" mufct htvc a ieparate maintenance Jrom tie husittid 19 
" order to discharge bim." 

Thompiott V. •Therefore where the wife bad a fienion during pleasure ; 

Henri. it Wat held, that this should not be deetned such a separate 

4 Burr, 9078. maintenance or alimonf , as should dischan^ the hUabattA 

't 1*^ 1 from a ikmand agiuDst him for necesaariea furnished 10 hef, 

where he had turned het out of doors. 

4. <> On the saOie fowidation as that of separate fnainte* 
" nance, wherein the wife is considered as sole, iBhemir 
w the hu»bandi»inciTtumaUincetnattol>e*ued,<unotamrmabie 
" to ihefirocet*<ifl/ierourt,\hcvi{e shall be sued as sole." 

psrl/i.Pmhm A' trtiefe the husband of a feme covert is m alien entm^t 

tf Mi>^aneii«. OT ha» abmred tit realm s in such case the wife ia ohargeabl* 

Salk. 110 ' u a feme sole. Cb. Litt. 133. b. 133- a. 

% Lofd RaireB. 

Ur. S. C. {j^ yhere the htUbtmd of m woman It^ been irgmfitrUd, A* 

I^X^ *^ «» *'sl'l W be •<»*"c M Mle. 

And lastly, By the edatotn of Lendmi a feme covert, eafrr* 
ing on business In London on her own accoiint, is liable n 
her own debts, independent of her hnsband. 

t. So far is the hiwba?id subject to the debts and contract! 
of the wife. We shall now Inquire how Jar he U btnr/ted iy 
her contrarn. 

i, f Whateter thfe *ife esma daring c u te tta rc befongs (a 
« the husband ; and he ifaEdl bring ah action far k in b)S 
M own naiof ." 

For where ihe IHuSahJ dttd v^fi brought ad actina against 
the defendant for work done fot him iy (*r wtfe. And on 
demurrer the defendant had judgment, for the husband 
Jhould ha« brotigbt the acdon alone ; for the action being 
a gL-neral mdrSilatua as*umfuit,no ptondse shall be auppostd to 
havL- been made to the wife : and as tlie wife's debta would 
fcOI jjiainst tlie husband's esute, s« <he profiw of ber tibmil 
shall go to him or his executor. 

« But where there Is an express promise to the wife, the 
« husband may assent td awbe it » j«int coBtmt ; mti the» 
« %ixt may join." 



As rrhefc m acl is done by the vtfe (a« the delivery ^ 

fOoney) and the ptt)inise is made to her, though done with* 
tut the authority from the husband ; yet he may after assent 
to it, and they may join in the action. 

So where the c6kisideration was, that, if the wife wouM 
«ure the defendant of a wound, that he would pay her W* 
Jt was held, that the cause of action arising frorm the labour 
and skill of the wife, and the promise being made to hePy 
that she might join htt h<lsband in ttit action. 

Therefore in all actions of a«««7ii/U2V whereia the husband 
and wife join, theiniere^i of (he m/e mutt he stated i for other- 
wise, as the wife can make no contract, and the husband has 
the benefit of all made by her, the auumfmt shall be deera^ 
ed to be only to the huabandi unless heciuierest specially ap* 
pears. As in the cases just stated ; so wkere she hat a tefkirate 
profuriy i to if the came tf^tiouemHe^bi^fort her mUrru^e $ 
ib which cases she should join. 

But where the wife married a second htiaband, the 6m 
teing living, but he not being prlyy to it ; it was held by 
Or J* Parker J that she should be deemed to be as a servant 
to the second liu^>am!, and that so he should hare what st»e 
earned during cohabitatioa with bha. 

%. Where' an ordinary workipg man married a iKrbman of 
fike condition, and after cohabitation for some thne left her, 
^d during his absence the wife worked, and the action was 
brought ibr her diet : it learheld} ffaat the money she earned 
should go to keep her. 
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Churchwafdensaite a corporation for the purpoee Staking 
care of the goods and pk'operty of tiie churchy and may main^ 
tain actions for money withhohlen from the parish : and the 
actions are maintainable by the churchwardens defacto^ who 
are admitted and sworn into the office, though there may be 
a doubt as to whether legally appointed or not : and an action 
may be maintained by the churchwardens defacto^ aguinst 
any former churchwardens for nfoney of the parish received 
by them and not accounted for, and that though the plaintiffs* 
are not their loHnediate successors. 

M. Lastly, As to aetlons against 

orriCBRt'ox tbb i^evenub.- 

St has been decidedy 

^ That where money has been extorted by an oMcer of 
^ the reTeouey who bad seised goods iUegaUy> to induce 

«him 
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^_ 

^ him to restore them to the owner, suoh money tttfaf btf 
>' recovered back again in thit action." 

hVing V. ^^^ where the plaintiff was owner of a ({aantity of hami^ ^ 

Wilson. which were coining from Scotland in three carts, and he - 

4 T. Rq»« 485. had a permit for their removal. One of the carts being a 

mile and a half before the rest^ was met by the defendants 
who Were excise officers^ who demanded the permit : they 
were informed that it was with the carts which were 
behind : notwithstanding which they seized the three carts. 
Afterwards the matter being explained they refused U> de- 
liver up the carts unless 3/. 1 U. was paid for their release t 
^ * this sum was paid and this action brought to recover it back. 

It was adjudged that this money was clearly recoverable, as 
being obtained by extortion from the plaintiff. And it was fur* 
ther resolvedy That though under statute 33 Geo. 3. c, 70 «. SO. 
the officer Is entitled to a month's notice before acdon 
r 129 1 ' brought against him» yet that in this case he was not^ for 
1- * this action was for an act not done colore officii^ and there* 

fore notice was not necessary. And Grotr, Just, was of 
opinion, that the statute aj^lies only to cases of trespass or 
torty not to actions of cuBumfint* 

HtwdL^*^ ^' ^^^ *" ihlscasci where an excise officer had receired from 

4 T. Rra. 553. ^^^ plaintiff a sum of money for duties on cotton, af^r th« 

statute imposing them had been repealed : but had paid it 
over to hi9 ntfieriour officer before the action brought ; it was 
resolved that in this case OMuanftut for money had and receiv-^ 
ed would not lie : for the fiaym'mt by the plaintiff was voluntartfy 
and the officer on receiving it was compellable to pay it overv 
and therefore should not be subjected to an action for doing 
what was his diitiy. And the court were further of opinion 
in this case> that the officer wa« entitled to notice under ^tmtufe 
f 3 Geo. S. 

5. ^^ Having nowconsidered the several foundations of thi» 
^ action, and the persons by and against wfatai it may be 
'< maint.uned| it now remains to consideri 



III. THt PLEAmNGS AND EVIDENCE. 



1. OF THS FLEADIKGS ON TBB FART OF THft PLAlKf 

TIFF. 

Before I treat directly of the pleadings, I shall pr^suaer a» 
tq the time when this action may be commenced. 

<^ That where the delK is to arise from several acts X» 
*^ be performed ac different times, each performance is a 
■^ distinct duty^ for which an action may immediately be 
•<l)tought," 
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• ']^or where in this case the pluintifT sold sixty comb of Barker v. 

- barley to the defendant, which was to be delivered before ^"".^l? 

Christmas^ and the plaintiff delivered fifty comb before that ^^^^ '^ ^'* 

time, and then brou^^bt his action for the amount of that Per liale. 

parcel : it was resolyed, that though the agreement was en- Trials p. Pais, 

tire, yet that every delivery made a several contract^ which *86«- 
would maintain this action. 

So where the contract was to puy 2fO/» by 10/. at Mich. Millcs v. Millcsfc 
1631, and lO/. at Mch. 16^2 j it was, adjudged, that the C to. Car. 241. 
plaintiff might maintain his action^immediately on the first 
payment becoming due.* 

I now proceed to the pleadings^. 

•I. " Where there is a •fiecial contract or agreement ^ the p^ Lord Mans- 
^ plaindff ought to declare on it, for the defendant ought Eeld, 
**■ to have notice that he is sued on it ; and the plaintiff Dougl^ 24. 
" should not be allowed to go into evidence of any special ^ ^' **^^P* ^*^*' 
^ agreement on a general account in indebitatus asaumfi&ity by [ i^^ J 
<^ which the defendant might be taken by surprise^ unless 
<< he had notice from the plaintiff that he meant to rely on 
^ the general as well as special ground*'* 

Therefore where in indebitatus aa$umfint for goods sold and Knijrtit v- Coi 
delivered, the dt^endam pleaded non assunifiaitj and gave in Sussex, 16S^. ~ 
evidence that he- had become insolvent, and that the plaintiff Bull. N. P.152f. 
and his other creditoi*s had given him a letter of licence to 
ttscover the debts due to him* which he had done, that they 
had received four shillings in the pound, and that the plain- 
tiff and the other creditors had signed a release ; the plaintiff 
' pretended, and would have given in evidence, that the cfe- 
jfrndant Had given a note /tromising to fiay tlie entire debt if he 
would ugn the reieasCj and produce the note. But Pemberton^ 
Ch. Just, refused to admit it, and held tiiat the release was 
l^ood evidence for the defendant on non aasitmfisit^ and tiiat 
the plaintiff ought to have declared specially on the special 
promise, if he meant to have availed himself of it. 

2 . " Where the asntmfttit is founded on an agt*eement in 
♦* which something is previously to bcfie^ormed by the ftlaintijff] 
** on condition of which the defendant undertakes to pay : 
** it is necessary for the plaintiff in his declaration to aver 
** ciihur 9i general fier/brmanee of Ids part ^ or that he is readij to 
«< do ity and also a notice by request to tbe defendant.'* 

For where the plaintiff declared that, on the compromise coUius v» 
't>i a suit, the defendant undertook to pay him a certain sum GibM« 
of money in consideration of his executing to the defendant 3 Uurr. 899^ 
Si general release. In <u«um/t«V for the money, and yW^mc^r 
Sy d^faulty the judgment was atTested, for the reason that the 
plaintiff had not averred that he /lad executed the release^ or 
^as read!/ to do it^ which was necessary to supl>ort the action, 
the releas;: beiai; a condition precedent s but it was further 

Z held. 
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lieltffthfte the vant of the averment, wcKiId'be Mfied hy q 
verdict i therefore the defendant should take the adv^tage 
of the oitffssion, either by deniurrery or, if the judgment tw# 
' 6y drfault^ by arrett tf judgment. 

*< And therefofie notice arid reqnett U the defendant Bhould he 
^ averred. For there can be no default ^ the defendant till 
<< he has had notice of the perfdilnance of plaintiff's part.*^ 

Therefore where hi oMaiin^it the plaintiff declared on ai> 
ag^cment by the defendant tb pay hitti for one load of wood 
at the same rate he sold the rest of it, and shewed that bei^ 
had sold to the defendant one load^and averred that he had 
sold the rest for 23i. the load, and that the defendant had 
not paid, the plaintiff had a verdict in K, B, On a writ of 
error, the judgment was reversed, because there was no aver- 
ment, that the filaintiff had given the defendant notice of thebaic 
and price of the re^ty which was a thing of lus own private 
knowledge^r 

So where the assumficit was to pay to the plaintiff so mucb 
«) his coming into Somersetshire / judgmen.t was arrested after 
a verdict, because the plaintiff had not averred in his decla- 
ration notice ofhiM comings and a request to the defendant to pay. 

But where the notice is not to come from the plaintiff 
himself, but from a collateral matter which may be within 
the defendant's own knowledge, (as to pay as much as /. 5. 
does,) there no notice or request is necessary from the plaintiff. 

And where a notice and request are necessary, a^^cictf/rf^ 
quest must be averred i for the general averment in all decla« 
rations^ of licet aa/iius reguiettut will be insufficient ; that ht 
tkdll not be considet*ed as sufficient nodce : it ought to bar 
set fotth that the Coi^rt may judgeif they were sufficient. 

So that the nde seems to be^ 

<<^ That where the defendant is chargeable on a collateraf 
^ matter and not on a mer^ debt, there ought to be a re^ 
<( quest precisely alleged in point of time, place, iS^c, BhC 
<« where the asmmfiftit in for a preceding debt, whicii wa9 
<^ due before, tlicn the general allegation of Ucet 9^nu9 re- 
^ quisitns is sufficient ; fbr the briliging the action is a re-' 
«< quest/' Though J£t/r^y Justice, denied thoae eases from 
Croke to be la^. 

Therefore in declaring on a note of hand no request is 
necessary, for it acknowledges a^debt, and the l»ii&giii^ tlie 
action is a requests 

So where the plaintiff declared that the defendant, in cxMi- 
sideraiion that he would make him a set of sails worth 45/. 
promised to pay so much on request, and averred tltat he 
ttMide the said saiisj and that the defendant though qften re- 

quested 
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/jfue9ted had not paid ; to this was a special demurrer ibr 
cause, that there ought to be a special reqaesi laid ; but it 
UFas over-ruled, for on the making of the sails the money 
jtm mediately became due. 

<' So in all cases where money is to be paid on an exec- 
M utory consideration the plaintiff should set out the day 
•*^ when and . place where the coiiaideratioQ was performed, 
**^ because it is traversable.'* 

Therefore in aaaum/uitf where the plaintiff declared that, 
in consideration that he would deliver, ^c the defendant un- 
dertook to pay, \fe. and in fact says, that he did deliver, but 
iloes not alleg^e a/tlace vfhere ; the defendant demurred for 
want of a venue, and the declaration was heldill ; for a con^* 
sideration executory is traversable, iind therefore <thejplace 
^necessary lo be shewn. 

9^ ^ Wliere the action Is brought on mutual firontties, they, 
^ must be both made at the ^me time, or else it will be 
<l nudum /mctum, and so no action will lie s and when they 
^^ are to be fierjbrmed at the same time^ the plaintiff in such 
'< case need not aver performance.'' 

A99um(i9it on an agreement, whece io consideration that 
the plaintiff agreed to deliver to the defendant a cow, he 
ptomised to give the plaintiff fifty AhilUngs. It was held) 
th'it the plaintiff need not aver the delivery of the cow» for 
4t was promise for pronuse. 

So where t\\tas9umpMt laid was that the plaintiff had agreed 
•fb deliver to the defendant three yards one-eighth of cloth ; 
and the defendant agreed on a certain coatingeDcy happening 
to pay for the same 5/. : but if the conungency did not hap- 
pen, that he was to pay nothing. The contingency did hap- 
pen, and on acticHi brought, the plaintiff had a verdict ; 
when it was moved in arrest of judgment, that the plaintiff 
had not averred the delivery of the cloth ; but it was resolved, 
that this being promise for promise, no such averment was 
necessary : but if it had been that defendant -undertook to 
pay if plaintiff vtoiUd deliver so much cloth, there the condi- 
tion would be precedent and an averment of performance 
necessary. 

9* ^ Where the plaintifPs action is to arise fipm some 
^ precedent act to be done by himself, he should aver and 
« shew hU right to dos^ch act, and also hi9 fierformance aa 
« far as he could. For otherwise he might recover for a 
(( consideration which he could not perform.'^ 

In oMuntfint on an agreement to forfeit a deposit of five 
piineas, and also to pay another sum of 10/. if the defend* 
ant did not accept possession of certain premises from the 
plaintiff^ and also pay for certain fixtures therein at a f^ir 
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appraiscmcnl by two appraisers. In MBum/Mton thb agrees 
mtiil) it "was ndjudged on apecial demurrer, tliat pliiinuff*^ 
declaration was ill, because he had not sheti^n his right to the 
premises, so that he could have delivered possession accords 
ing to his agreement, and also if each was to name an ap- 
praiser that he had done so. 

So where the action was to recoTer damages for the non* 
performance of an agreement for the sake of a copyhold 
estate, and by the conditions of sale, which was by auction^ 
it wus stipulated that the purchaser should pay down a deposit 
and sign an agreement for payment of the remainder of the 
purchase-money at a certain time on having' a good tiiUy and 
that he should have a firofier surrmder of the estate on pay« 
inent of the purchase-money. The declaration stated, ^ that 
the seller had he^n always ready and willing, and frequently 
offered to make a gpod title to the said estate, and to make % 
proper surrender on payment of the purchase^money." "This 
oil demurrer was held to be bad : 1st, Becattse the decluratioci 
had not averred that the plaintiff had actually made a good ti* 
tie and surrendered the estate to the purchaser (the defendt 
ant,) or a tender and refusal ; and Sdly, Because it had not 
shewn what tijLic the seller had. 

" And for the same reason if the plaintiff avers fier form- 
at ancci he must also shew hcvf performed, that the Court 
^f may judge if the performance is sufficient tp entitle him 
M to I he action." 

lor where the plaintiff dtrclartcl, that being entitled to a 
rent-charge out of lands of which the defendant bad the rever- 
sion ; that the defendant promised, that if he would relinquish' 
tJie rent, that he would pay l.im SO/, and the plaintiff avers 
that he did so relinquish the rent, and brings his action for the 
30/. / and after verdict for the plaimiff, the judgment was 
arrested, for that the plaintiff in his declaration had not 
shewn hovtf he had rcUnqwshed the rent ; for it might have 
been by words, which would have heen no discharge. 

So where the defendant promised to deliver an horse to 
the plaintiff, on the plaintiff's becoming l3ound to him by 
witting obligatory for 11/. the plaintiff in his declaration 
only averred his offi-r to become bound, and had a verdict s 
but judgm- lU was arrested, for plaintiff should have averred 
a tender cfthe bond ready sealed to defendant^and also the sum. 
ke was bound irtj for the Court to judge of Uie performance, 
which here he had not done. 
. • 

And if the plaintiff declares on two tonsiderationsy he must 
aver the ptriormance of both ; for x\it assumpsit on the part 
of the defendant shall be presumed to be founded on both 
, considerations taken together. 
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4. «In declaring in ansumfisic^ it is always necessary to set WooJford v. 

<** out /or what the debt became due^ and not generally ; that ^ca^on. 

*« the defendant being indebted, undertook to pay, i^c. For co^ke v. 

•* the debt might be due by specialty^ in which case this Samburne. 

f^ action would not lie." Jinte 96. 1 Sid. 182. S. P. 



But if it sufficiently appears from the declaration that the Uibbart v. 
debt is not due by specialty, as if it is firo ofiera Vf labore gen.- ^^"^J^^^^k 
craliy, without saying what work, it is good. 



Carth. 276. 



So where it was for nee e9sarie9 furnished to a sick man, with^ Cripps v. 
out saying what necessaries, it was held lo be good : for such Bainton. * 
were simple contracts on the face of them. 3 Bulst. 31. 

5. "In declaring in indebitatus asaum/isit for money /<^f [ 134 1 
« and advanced, it must always be for money lent to the 

*♦ defendant himself/' 

For where the plaintiff declared in indebitatus assumfisit for Marriot v. 
*Tnoney lent by him lo one James Dalrymfde, at the special « iwT 141 
instance and request of the defendant, the judgment was Butcher v. 
jarrested, for the word lent is a technical term, and imports Andrcvs 
a loan to J, Dalrymfde ; if so he was the debtor, and there* Salk. 23. S. P. 
fore the defendant could not also be indebted^ for there cannot 
y^Q a double debt on a single loan. But it had been other* 
wis;, haa the plaintiff declared for money delivered xo such a 
lierson at the request of defendant ; for then the loan had 
been 10 the defendant himself. 

But where the plaintiff in this case declared for money Stqihcnson v. 

lent to the defendants nife at his request ; and it iras attempted ^ *^>'- ^ 

to arrest the judgment on the authority of the cases above, ^ ^**'' * 
the Court held, that a lonn to the wife at the husband's re- 
quest, was a loan to the husband himself, and the plaintiff 
had judgment ; for the husband and wife are but one person. 

6. " The breach assigned in the declaration should always 
<< follow the undertaking stated^ or the pluiotiff cannot have 
*^ judgment.'' 



,'» 



For where in assumfisit the plaintiff declared that the de- Wng^ii v. 
fendant undertook to deltver an horss of the plaintiff's in as Johnsen. 
goodfiUght as he borrowed him ; and the breach assigned was, ^ ^^^ ^* 
that he had not delivered him at alL The defendant had 
judgment ; for the breach was inconsistent with the under* 
taking. 

7. In assumfisit by the defendant in consideration of 20/. Harman v- 
to deliver on or before such a day, as the 5th of June, com Owdcn. 
or such, that the defendant did not deliver on the Sth of June is a ^^^* ^^' 
good assignment of the Iw-each, though the defendant might 
ijave dcUvercd.it. before that time : for the defendant might, 
9n non assumfisit, give a delivery before that day in evidence ; 
^nd as the defendant could not make a tender before that 

day, 
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d9Ly^ it shall not be presumed that tl^e plaintiff was. there • to 
receive it sooner. 

6. « I{ the plaintiff in his declaration undertakes to re^ 
M cite a statute, and that statute u the ground of the action^ 
*' and misrecites it, it is fatal : for so the plaintiff would not 
«< prove his whole declaration, the statute being the firq^ 
« thing to be proved.^ 

*In aaaumfisit to recover forty shillings due to the plaintiff 
as vicar of Tnnity parish* Cwentry^ under an order made by 
the ciiancellor and tne two chief justices, for the payment, 
of tithes, in pursuance of a power given to them for that- 
purpose by statute 4 & 5 FhiL }if Mary^ the plaintiff in 
his declaration stated the statute to be the 4th of PhiL W 
Mary^ For which variance he was, on producing the stat^ 
ute, and it appearing to be the 4th & 5th FhU. kS Alary ^ 
nonsuited. 

9* ^^ In a99um/isUf the day of the firomiae laid in the dec:la<- 
^^ ration is not material." 

. For. where the plaintiff in this action declared- on prom- 
ises to pay the I6th oi Jan, 1706, the defendant pleaded 
actio non accrevit infra acx annos. The plaintiff replied, that 
a bill had been tiled 23d Jan, 1714, and that the cause of 
action arose within six years before. Defendant demurred 
generally and shewed for cause a departure : for that if th^ 
aasumfmt was within six years preceding the 93d Jan. 17Hf 
it. would not be on the day laid in the declaraUon* viz. 16th of 
Jan. 1706, which is. more than seven years, and so there was a 
depai ture in assigning a different day : but the demurrer was 
over-ruled, for this being a parol promise, the time alleged 
in the declaration is only matter of form, not of substance / 
so that not being a departure in a material part, thert 
9hotdd have been a fecial demurrer for want of formj not a 
general one.- 

So where the plaintiff, who was a taylor, brought this 
action, and six several promises were laid, all upon the \6th 
of October y the defendant pleaded injra xtatem to all generally. 
The plaintiff replied as to tivo of the promises, that the de- 
fendant was at the time of making these of fuU age, and as to 
the rest, that they were firo necessario vestitu. The defendant 
demurred, for that the promises being all laid on the same 
day, that it was repugnant, that he could not be at the same 
time of full and not of full age : but it was held, thai the 
time was a circumstance in no wise material^ nor part of the 
issue ; that the plaintiff was not tied to a pi*edse day in his 
declaration, and if the defendant force him to vary, that it 
was no departure. 

And so where the cause of action is to arise on a request j 
the day of the request is not material i for it may be laid at 

one 
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<me time ia the declaration^ and a request at ailother time 
.^iven in evidence.. 

*So where the plaintiff declared <m promises ; the breach Pugh v. 
«??as attig^ed on the -6th of fArvemberj and the declaration ?2^°"' -*^ 
was of the same day» being the first of Michaelmas term i ^-. f^*- •■ 
to this there was a special demurrer for cause, that the *■ ■' 

-^duration bore dale before the cause of action ; the proitf* 
he being laid the first <iay of the term* and there being no 
fraction of a day allowed : but the dcmlrrrer was over-ruled * 
for the first day ^fternf is .only to.be reckoned from the 
time the court began to sit, and so the breach might pre- 
cede it. 

<* But where the day makes a part of the contract, arid 
^ so is of substance, in that case assigning a different day in 
^ the replication from that assigned - in the declaration) 
** would be a- departure." 

Ais is the case in an action on a ftrondasory note^ in which Stafbidy.^ 
the day is material, and of substance, JJ Stra, 80^. S, C. ? g'^' S**' 
As where the plaiatifT declared on a promissory note, dated ^'** ' 
in 1^04, and Ihe defendant pleaded actio non accrevit infra 
nex annos ; the plaintiff replied a bill filed in 12 Ann. 1714* 
For this judgment was arrested. 

9. In asaumfmt on an inaimid eomfiutassety the time and Desboroiigh y« 
place should be laid where the account was settled^ or it ?^^ «- • 
will 4)e error : for which in this case judgment was re* L*"- *^*y™» ^* 
versed. 

10. In declaring on a hill of exchange against the acceptor, Erskiac v, 
it is sufficient in the declaration to allege generally that he S*i"^^oiy 
mccefited it without averring that it was in wriling ; for such * 
acceptance is only necessary to charge the drawer with costs 

and damages, and has no operation as to the action between 
the holder and the acceptor. 

As by the custom of merchants an executor or adminis* Rawlinson v# 
trator may indorse over a note or bill of exchange. If Stone» 
indorsee brings an action against tin? maker of a note, he 3 ^^ ^* 
shall not be called upon for a profert of the letters of ad- 
ministration) for they are in the indorser's hands, not in 
bb. 

So where payee of a bUl of exchange being indebted to ^^Z ▼• Thorn, 
the tesUtor, indorsed over to the executors a bill of ex- ^ ^* ^*P' *®^* 
change ; it was adjudged, that the executors might declare 
mt such against the acceptor. 

U. The plaintiff declared in asaumfidt for goods sold Lecv- WelA» 
and delivered, but omitted in his declaration to say, " In ^ ^*''* ^^' 
consideration of which the said IV, undertook and faithfully 
promised)** Bcc. After a judgment by default) it was re- 
versed 
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tersecf upon error, there being; no promise laid in the dtth* 
ration. 

12. In declaringf under the 9tatute of frauds^ the plaititiff 
need not in his declaration sjie\7 any note in vniting \ buV it 
will be suiiicicDt for him to produce it on trial. 

IS. In as9um/i9it against an infant ^ one count in the dec- 
laration was an accoum utated^ and there was a general ver- 
dict ; judgment was arrested : for such count is bad as against 
an infant,' who is not to be presumed to be competent ta 
enter into an account. 

1 4. The surviving partner fnay bring an action for goods* 
sold and delivered in tlK; lifetime of his partner {ante n7.) ; ' 
and in such case the promise shouicibe laid to have been made 
to both in the Ufetime of the deceased partner, and the 
breach assigned that the defendant had not paid to the plaintiff 
and his partner in the lifetime oi his partner, nor to the 
plaintiff since the paitaer's death. 

15* in auum/mt by the assignee of a bankrupt, the decla- 
ration stated, that the defendant was indebted to the bank- 
rupt, and being so indebted assumed to pay Idm^ without any 
aenum/tiit to the plaintiff (the assignee) through the whole 
declaration. It was held well on demurrer, being like the 
Case of an executor who always declares on a promise to the 
testator^ 

<^ In a$9umfi4it by the assignees of a bankrupt, if it is upon 
^< a contract entered into (as for goods sold) by the bankrupt 
<( before his bankruptcy, they roOBt declare a* aadgnces ; but 
<< on a contract entered into by the bankrupt after his bank<- 
« ruptcy, they may declare in their own luimes, and not as 
" assignees.'^ 

For where the bankrupt had been a lighterman, and after 
his bankruptcy sold a lighter to the defendant^ who paid ' 
him 30/. part of the purchase, the assignees discoveriag the 
matter, insisted upon having the lighter delivered to thera, 
or the p\irchase-money paid to them ; on which tlie defend- 
ant agreed to pay them the remainder of the purchase-money^ 
deduclinpi^ the 30.'. for which the present action was brought, 
an d t he y de cla re d withouc s sa/ing thcmfielves as aasigneea. The 
objection was tuken as to this mode of declaring, but over- 
Ftiled ; and on u motion for a new trial, it was resolfed, that 
as the property btlonjced to the assic^nees, titat the bankmfit 
ivas to de considered a^ their agent in the salcj which they after- 
\vards adopted, and that therefore the declaration was 
good. 

16. In an action by an executory if the action is brought 
on a contittct luade by liimsdf respecting the goods of the 
testator, he need not name himself t:<e»utor- 



fiut 



1 

ASSUMPSIT. J|9 • 

But the plaintiff cannot join in the same action a demand Rogfcrsv. 
iut to himself and another a» executor or administrator ; for ?^^^J/| 
the cests to be recovered are entire, and he can never dis- H^^oker v. 
cover how much he is to have as administrator or executor^ Quiiter 
and how much as his ovrn. l Wils 171. 

S P. 

But an executor may join in the same declaration Per Buller J ait* 

several counts for money had and received by the de- 3 T- Kep. 6d0«^ 
jfendant to the use of the testatori and to the we of the ex* 

eiutor a» »uch. 

And in declaring against an executor OA a promise by his Bigg v. Malia» 
testator, it is not necessary to set out in the declaration that Hutt. 27. 
the defendant has assets ; for if he has not, it should lie on him ^^* ^^« ^' 
to discharge himself by his plea ; and if he pleads nonHusumfi" i\lJ^^ 
mtj he has lost that advantage^ Pii^ion! 

Cto. jac 395* 

2. OF THB BVIDBNCB ON TKB PART 09 TBB 

PLAINTIFF* 

* 

1. ^ As the plaintiff is bound to declare on a special 
*< agreement, where there is such, he ought to prove the 
(f contract stated in his declaration expressly as laid, or he shall 
<> be nonsuited*'^ 

The plaintiff in this case declared on an agreement by Anon, 
the defendant, to deliver him good merchandizable com. ^ Ld. Ra/ni. 
Proof of an agreement to deliver good com qfthe second sorty '^' T^ ^^^' 
Was held not to support the declaration. 

So -where the declaration was, that the defendant had ?°^^'" ^* 
agreed to sell so tnany bushels qf eom^ and biheach ^signed in ^^ Rcti.314 
the non-delivery. In evidence it was proved) that the contract ' ^ 
Wias for the sale of so many bushels Hartland Quay measure^ 
i¥hich was half a gallon more than the standard Winchester 
bushel ; this was held to be a fatal variance, for the bushel 
mentioned in the declaration could only mean the statute * 

standard bushel. 

So whei^ the agreement declared on was to deliver to the ^^^^^^ 
plaintiff stoclt on the 22d qf August^ and upon the tiial the smi*74^ 
evidence produced from the broker's book was to transfer BuIliH*P.145i- 
en the ofiening : though the broker swore that the 33d of • * ' 

August and the opening were the sams, yet it was held a 
▼ariance^ and plaintiff was nonsuited. 

*^ For the agreement being the gist of the action, must be 
<* stated truly, and the whole qf it ought to appear on the 
*« record.*' ' 

•F^or where the plaintiff declared on a contract, whereby ChnrchiBv, 
he w^s to buy of the defendant all the fat and tallow which J^^^ 41*. 
the defendant should have to dispose of for twelve months, *r^39 1 ' 
from 31st of Jan. 1784, at four shillings per stone : the ^ * 

ag:recment proved was, that the plaintiff was, as stated^ to 
give four shillings per stone, but furthery that i/hc gave any 
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ar^rr fiereon morc^ he was to give the same to the-de/endemft. 
For this variance Eyre^ C. B. nonsuited the plaintiff ; and 6^ 
a motioQ for a new trial, the Court held the judge's direc- 
tion to be right, for that the contract produced m endenbe 
was different fromxhat declared od^ and. $o'the vaHance wis 
fttal. 

^ But where an agreexaeat is in the alternative^ and it li» 
^ in the ofitton of the fiarty^ bringing the action to site on either 
^ part qf.it : where he do«s to bring his action on one part^ 
<< he need not state the Whole of the agreement, for having 
^made his election as to one, it then becomes absolute, and 
<( he need only state so much, as gives him a right to sue> 
^but where the option of the^ Alternative is in the defendant 
•^it is otherwise.'* 

As where under the lottery act, If Geo. Z^ c, 45. « A 
penalty of 500/. is given against any person who shall in 
consideration of money, undertake to pay any sum of money ^^ 
on the event of any ticket or chance in the lottery." The de-^ 
fendunt gave a policy, whereby he undertook either to pay a 
sum of money, viz. 30/. or give an undrawn ticket in case 
the number of the policy was drawn. The plaintiff sued 
fiir the penalty under the statute,, as an agreement by the 
defendant to pay money in consequence of the drawing of the 
ticket ; but it was decided, that under this agreement the 
defendant had an option^ either to pay money or deliver a rickety 
therefore the plaintiff could not declare as for a positive 
contract to pay^SO/. and that no action would therefore He 
against the defendant, as having the option, he might per- 
fbrni the part no^ prohibited^ that is, deliver an undrawn 
tkket. 

And it has been held that though the plaintiff has a 
count in his declaration on a quantum meruit y as well as on 
a special agreement, yet if at the trial he proves a special 
agreement, but different from that laid in the declarationy the 
plaintiff cannot recover on either count ; not on the firsL 
count, because of the variance^ nor on the second, because 
there was a special agreement. 

So if the promise alleged be proved, yet If it appear ta 
be made on a different consideration^ ivom that stated in the 
pldntiff 's declaration, or if it be proved to have been made 
on that consideratioD and another^ it shall net support th^ 
detlaration. 

So where divers- considerations are alleged, some good 
and sofficienty others idle and vain : if those which are good 
be proved, it is sufficient, though the plaintiff fails in proof 
of the others. But if all the considerations alleged are 
good, all must be proved : for the promise shall be deemed 
to be founded on all these considerations which are good 
t&d tewful. Ante^ 1^}. 
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•^ Such is the case of assumfieit generally, but i£ the plain* Harris f. Okc, 
/^^tiff declares on a special agreement in mdebitaiiM assumfisit^ at Wtnchcster. 
<( and has also other general counts in. his declaration} if he ^xiLVLW. dl. 
^^ Jails in firaving the special agreement) he may go into cv* 
•**, idencc on the general counts." 

The rule here laid down seems aow to be settled, though 
4>rraerly the question seemed to be doubtful. It first oc- 
curred before Lord Mansfield^ who in the last case permitted 
fhe plaintiff to go into evidence on the general counts, he 
living failed to prove tlie special agreement ; and this was pajge^^. 
.afterwards confiimed by Uhis case^ where in asaumfisU yht Bacomb. 
.plaintiff declared on spedal agreement to pay his proportion Dougl.- CaL 
.of the expense of a suit> and the plaintiff failed in proving it» 
Ke was allowed to resort to the general counts for money lai4 
out and espended, And recovered. 

<' But where the plaintiff declares on a contract which is 
^.entire! the pLaimiff must recover on the whole contract 
'^, taken together^ and cannot either apportion or recover or 
« the common cMints.'' 

FoF whflJi^ the intestate had entered himself as a -sailor on ' C*^* '^^?^» " 
ipardlhc defendant's ship at Jamaica^ and de&ndant gave ^ ^^eo q20 
\fjai a noie^ *' promising to pay liim d<V. ten days after the via. Co^t^Mlf 
'^hip*s arrival at Liverfiool^ fircroided he proceeded^ continued^ Plymomh v. 
^iK/d!r(/ his duty, as second mate on board that ship.'* He Thrcftnonos. 
did sail on the voyage^ but died a few days before its-comple- Salk>65* 
||on. His administratriz now brought a«««m/«V forworkand ^^ '^' 
•labour, when it was held that she could not recover ; for that 
^c contract waa entire^ and depended on a condition precedent 
Xo be performed, until which time no right of action accrued) 
and being 90 entire^ there could' be no apportionment, nor 
the plaintiff be allowed to go on the quantum meruit * 

^. ^ The, plaintiff's ppoof must correspond with Us ti^ 
^« ^s laid in the declaration?* 

For where the action was for .money bad and received to the Anon. 
njae of the plaintiff, and the evidence was, that the money had 
• been received by the defendant on account of the plaintiff's wife 

tt^o nooB gn execturix^ the plaintiff was nonsuited : for the 
xontract to pay was .proved to be to the person in a different 

^afiacity from that declared on. 

So where the plaintiff declared m executori on a promise Bean v. CnvR^' 
.»(o the testator, and on non-aaaum/uitj itrfira aex anno9 pleadedi ^*^* ^' 
^re in evidence a promise made to Atm^^//* within that dme» 
It was held that it should not have been given in evidence in 
support of the declaration, but that the plaintifi* should ban: 
declared on a promise to himself. 

*^ So in a99itmfint against several, a joint debt or contract btiU. |7. f. 139. 
■^ must be proved ; for otherwisCf the proof would «ot cor- 
•** respond with the declaration.*' 

« But i > 
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<' But where the person bringing the acdon has looked 
" tp the faith of several partners, who are in business to* 
" gether, 'and has relied on their joint credit, though but 
** one only of the paitners has ^cted, the other partners 
*^ shall be charged, unless they shew a disclaimer, and proof 
«' gf the a^t pf one ^ball pharge them a,il.'* 

Therefore, where Lay^ehi and the other defendants were 
bankers, and LayJiM sold a lottery ticket in the Double ex-^ 
change lottery (in whiph several bankers were trustees) to the 
plaintif!', and undertook to pay the prize arising from it, the 
other partners were held to be liable, no disclaimer appearing, 
for the lottery having been conducted by bankers, the plain- 
tiff appeared to be well grounded in looking to the joint cred- 
it of JLan/ield'9 partners, 

9. <' It was. fbrmerly the opinion, that on a count of 
«• insimul comfiutaaaeiy that the plaintiff was obliged to prove 
<^ the exact sum laid, but that icleu is now exploded, and the 
" plaintiff may now recover part of the sum demanded on 
<^ his count as well as on any other/' 

' But the court will not admit any evidence of an ^cooun^ 
current and unhguidated ; for that would involve the court 
in a tedious exapiination. The account therefore must 
always be exhibited as an account stated. The practice now 
is to refer pasps of tliis bort tp arbitration. 

4. " One of the most usual counts in declaring in this 
♦< action is for gooda sold and delivered ; as to which it is 
<* enacted by statute 7 J(ffc. 1. c. 12- That the ^hofi-book of 
** a trader shall not becvid^ce after the yegr ; but it is not cvi- 
"dence within the year, except under particular circum- 
^ stances, as where ho better evidence can be had ; that is, 
*^ if the person is living who delivered the goods, he mus^ 
^ be produced, fo^:^ that is the b^st evidence which pan be 
♦^ had," 

But where it was proved, that the servant v>ho made the 
entries nvas dead ; proof of that and of his hand-writing to 
the entries, and that he was accustomed to make entriesy 
was held to be good evidence, and that no other proof of the 
delivery was necessary : for it is similar to a witness's attest 
tation to a bond* 

So where in an action for beer furnished to the defendant, 
the evidence of the deliveiy was, that it was the usual way^ 
of the plaimift''s dealing for the draymen to come every 
liight to the clerk of the brewhouse, and give an account of 
the beer delivered out : to which the draymen set their 
hands : this being proved, and that the drayman was dead 
who had delivered the beer to the defendant, but that it was 
his hand-writing subscribed to the book, it was held to b^ 
sufficient evidence. ' But had the drayman been living, he 
m^st have been produced. 

But 
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But where the plaintiff to prove the delivery of wine to Clerk v. 
the defendant, produced a book which belonged to his coop- ljf.^^^l^r; 
er, who was dead, but wljose name was set to several arti- 3uu^2»f P*282.' 
•cics, as wine delivered to the defendant, and a witness was 
ready to prove his hand writing ; Lord Raymond refused to 
admit it ; sayl^* it differed from Lord Tortington'a case, for 
there the witness, saw the drayman (who made the delivery) * . 

tsign every night. 

" And where the witness who made the delivery is him- 
^< self called^ he niay use his book of accounts to refresh his 
" memory, but not further.** . 

In an action for goods sold, the witness who proved the Tanner v. 
delivery took it from an account which he held in his hand, ^ f id Lent 
which he said was a copy of the day-book which he had left ^53 1756, 
]at home ; and it being objected that the original ought to MSS. 
have been produced, Mr. Baron Legge said, that if he 
would swear positively to the delivery from recollection, and 
the paper was only to refresh his memory, that he might . 
make use of it ; but if he could not swear to the delivery fur* 
ther than as finding them entered in his book, that the » ^ 

yoritrinal should be produced ; and the witness saying that 
he could not swear from recollection, the plaintiff was non« 
fiuited* 

So a man's book of accounts is no evidence for him, ^"o"*- L^ 
jthough it may be against him, for it cannot be better evi- '^*y™* ''^• 
ilence than his o>vn testimony, which is inadmissible. 

" But where a man uses books to refresh his memory as to 
f< entries they must be entries made by himaelf** 

For where to prove payment of a draft at a bankinghouse. Cooper ▼ 
a clerk was brought as a witness, who produced one of the ^•a^sdcn. 
books of the house, wherein payment was entered : being ask* j^'^^p, 1 *'* 
ed if tne :^tury was made in his own hand writing, he said 
not- ; that it was the hand-writing of a person then a clerk 
in the house (whose hand-writing he swore it was) ; but 
that the clerk was gone to the Eaat'IndieSj and was not like- 
ly to return. It was objected that this evidence was inadmis- 
sible. On the otheK side it was contended, that this case 
was analogous to that df admitting proof of the execution of 
any instrument where the witness to it happens to be abroad, 
hy proving his hand-writing. Lord Kenyon admitted the 
law to be so with respect to proofs of written instruments, 
but in the present case held, that the evidence was inadmis- 
sible. 

But where the entry was made by the witness's master, DigbyV. 

who was one of the defendants, but he saw it just after it was Stcdman. 

made, and it corresponded with what he then knew to be the E^^p"«^lf* 

fact. Lord iKrnyon ruled, that he might use the book tore- **»'^-^*^ 
Iresh his memory as to the delivery. 

5. In a trial concerning the delivery of goods according to q^^* 
iigfeementy ihc/it€t^ wAo made the agreement was admitted 3 yrilt. 40. 

as 
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^ a good^ witness, though he loas to have m shilling in the 
fiound on the sale : for he was a mere go-between the buyer* 
and seller^ and so might be a good witness for either, as 
baving no interest more on one side than the otlier. 

^>hel»> 's case. j jj^ aasumfiait against an executor, and fitene adminUtra.: 

'^ ' * ?<> pleaded, (he plf^ntiff m^ust notwithstanding^ oi/e his debiy 

or he shall recover but one penny damages though there b^ 
assets ; for the plea only admits tlie debt, but not the quan- 
tum of it. 

-"^n''k^%'s^"'^^ In an action against an executor, a case va» cited, where 

^'^j" ^^ °'™* on a bill filed for a legacy, it was said to haye been ruled at 

Rolls izro. ^^c Rolb, Xh^xf^yment by the executor^ (^interest on a Ugaty^ , 

Cleverly v, was auiBcicnt p)X}of of assets. 

Brooke. 

Winchcit. Sum, 4«|^ 1772. Cocamlustifce Ashharst. 

M^r" u * k. *^' ^^' ^^ action the defendants haying of^ed to fiay a sum 

Silt Tri«!!*1755 sff^^^y »» Sschargc qf the dgttj is often offered as proof ol 
|iS6. * t^^ admisaifMi of the debt, but it is not conclusive ; for it 

•r 143 ] was ruled by Lord J\fansfield in this case, which was by ai^ * 

^nn-keeper f(M: an election biU« thatif a lesser sura was ofier«^ 
«d Qfi account of a debt due, and in part of a bill^ that it was« 
good evidence ; but if it was offered as a compromise, it wa| 
no evidence at all, and ought not to be received, for a man 
xuay wish to buy peace at any rate : and if the offer be made 
to settle dispute^, it ought not to be heard, as otherwise it 
would be impp^^ble to enter into any treaty for acoommoda- 
tionatalL 

8. << It is a general rule, that the husband t>r wife shaH 
^ sot be admitted ao^ evidence for or against each other.** 

HSUv.fiill. A -.J 4K— .fiv» 

Q«i..« tnoA. And thrye^r 



2 Stra. 1094* 



And thryefere in mn acdoa for Avag^ earned by the wifi^ 
Ch. Just.Xe<r refused tp let.t^c wife's confession oif a recti^ 
Af SO/, be given in evidence. 

Trin. 34^G. s!^ ^ where in an action lor goods «p1d and fleiivered, brought 

by the plaintiff as a/hne foU^ the defendant broughjt the hu^ 
band to prove -that she w^ a married woman ; he was ad- 
mitted by Justice JBpdlfry and the plainii^ nonsuited : but 
the nonsuit was set aside, on the ground of the impolicy of 
permitting the husband or wife to be witnesses for pr figaiq^ 
each other. 



j» 



*' But to this there are some exceptions: 

Ist, '< Where the husband was not concerned in the actieiD, 
** but the evidence %vas collateral to discharge the defendant 
^^ by charging the husband." 

\yilUams V. Aa in an action against tl^ defendant for his wife*s wed- 

l°Swu! 504. *"^ clothes ; the defence was, that the goods were furnish- 

ed on th» credit of the wife's father, and the mother was call- 
ed to prove 4t, and allowed to give evyiea^ to that effect 
though it charged her iiusband. 2dlyj 
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.i 
^'dly, So where the action was for toursirtg the defendant's Anon. 
tVifd ; the Chief Justice admitted the xvifc of the defendant's ^ Siw. 527. 
-declarations of htt agreement to pay four ahilUngs a week, 
as evidence to charge her husband : this being a matter usual- 
ly transacted by woxtieD. 

^. In actioTisupfbn'p6iW^S of insurance, as to what «sha}l 
be 'pfoof'Of Interest and oPthfc loss, it ba» been decided, 

•In assumfisit on a jyoHcy of itiiUiraDce h) )>rove the bill Of Pitcher v. Rod- 
kdihg tlie clonal gnee Was called, Who swore ^Aa/ he received shaw. 
flartof the Cargo under that billt>f lading, and that was h61den 1^".*^**l^^"* 
to be sufficient withofut proving the captain's hand : then to J^^ ^^^* 
«]prove the nature of the ibss, the captain's protest Ni^asoffete'cL ^r ' |^^ % 
.m evidence, and it was objected to, as the captain himseif ^ 
^ should have been called, or his deposition had on a commis* 
»on. Ve Grey J Ch. Just, held, that the protest was not snffi- 
'clent evidence. Without some parol -evidence how the loss 
happened, particularly here where- the loss happetK^in port, 
"When tlicre might be a variety of persons wKo saw it besides 
the s)uloi*s, who might be gone abroad. The master's protest 
is evidence of every thing against himself, but not how anjr 
^particular toss happened. 

^•'But strong firesumfitiotij if the best evidence that can be 
** had, shall be admissible arid good/* 

As in a9*umfi9it on a policy of assurance ;' proof that the S^^^^I^S?'''*' 
ship has never been heard of will be good to prove a total ^^' 
loss. 

To disprove barratry in action on a policy of insurance, JBi^d v. 

-and to shew that it was done by- consent of the owners, the v^^^^c^vf^ 

captain is an inadmissible witness unless released by the ^^ 
underwriters* 

10. << In other eases ^e bdst evidence to be had must 
♦* always be gii^en. Anrf therefore in declaring on a note 
<* of hand, or bill of exchange, of such contract in writing, 
" the note^ billy or contract , muat itself he proidiued in evidence ^ 
^ except the origibal be lost ; in which case a copy is pood 
« evidence.'* 

But where an original note has been lost and a copy is Ooodeir v. 

tendered in evidence, sufficient probability must be shewn \^\ ^^ 

to the court to satisfy them as well of the loss as that the * ' *^* 
original note was genuine, before plaintiff will be allowed 
CO read it. 

So if a man destroys a thing intended to be evidence ^ ^^a 

•gainst him, a small matter will supply it : as where the ^ ^ord Ram* 

<lefcndaut tore his own note of hand, a sworn copy was ad- 731^ 
' mitted as good e\'idence. 

« 

In thisc?^ein an issue out of Chancery td prove the band- Gould v Jone&i 
%i^riting of a person whose name was subserved to a declar- 1 Bl Rep. 8^4* 

ation 
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ction of trust, the evidence of a person who had corresponded 
with him, theugh he had nevcn. ^cen him . write, \was ad^ 
mittjKii and held good. 

But in this case, which was debt on' a bond, and to prove 
payment, the defendant's counsel produced a receipt, witlr 
the name of tlie person who it was stiid was used to receive 
money and do business^for the plaitttiiT; but his hand-writing 
was only proved by a witness, who had received letters from 
him but had never seen him writer; it wa» contended on tiie . 
authority of the above case, that such evidence ivas- sufii-^ 
cient ; but Justice BuUer said, that nva» only because the writer 
lived abroady and so that /lersons who had seen him write were •> 
out of the reach of a syhfidina / he therefore rejected the evi« 
dencey and the plaintiff had a verdicts 

But where money has been paid into court, in an action 
brought on any written kistrument, it supersedes the neees^' 
ty of proving the execution of such instrument) as here, in 
the case of a bill of exchange. 

11. *( The sentence of foreign courts of justice is con-* 
<( elusive evidence here of all matters of which they have 
<^ cognizance." 

As where the action was to recover a loss on an insurance 
of a ship from Urvcrtioolxo Amsterdam^ warranted Dutch prop^ 
erty ; in evidence it was proved that the vessel in her voyage 
to Amsterdam had been captured and carried into ^r«, 
Maloea, where she was condemned as lawful prize, as an 
JSnglith ^hip. The court of IT. iB. were unanimousiy of opin" 
ion,' that this sentenci^ legally pronounced by a court of 
admiralty of France^ having jurisdiction of such questions, 
should be decisive of the question as to the neutrality : and 
^ the defendant (the insurer) had judgment. 

^' Neither will the courts here examine into the grounds 
*^ of the condemnation made by the foreign court, nor 
<^ question its legality {Saloucciy, Woodmass^ Hil. 24 Geo* 3.) 
«^ unless the grottnd.s of the sentence appear on the face of 
^ it, and they manifestly contradict the conclusion the for- 
*' eign courts liave drawn, or are unjust, and contrary to 
*' the law of nations." 

As \yhere the action was on a policy on the ship Thetis^ 
a 7uacau ship, ^farranted neutral /irojicrty. It was found by 
the jury that the ship and goods were neutral, that she had 
been captured by a Sfiardsh privateer and condemned. ls€| 
l*'or refusing to be searched, and firing on the S/iomard ; 
Sdiy, For not having a charter-party oa board. Tlie captain 
had answered these two ):;rounds ; 1st, By stating that he 
refused iq be searched, and hre on the Sfumiih sliip, she 
having hailed her under false colours : 2diy, That having 
taken in goods by the fiiecc^ tiiat no charter-party was necc!h 
The Court held, that tiiere were auiikie^t grounds 19 

shew 
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ftlieiSir the condemnation not to have been legaH and that 
therefore it should not conclude the insured. 

13. To prove that there were no effects of the drawers irt |tJP^*^* 
the hands of the acceptor at the time of the bill dravoiy the ggpjJJ^cgj jj.f 
acceptor is an admissible witness. 333^ ^ 

I now proceed to the pleatlings and evidence on the part 
of the defendant. 

•* 

2. OF THE PLEADINtiS ON THE PART OF THE 

DEFENDANT. 

<< I. The plea should always answer to the promise or 
<< undertaking; as laid in declaration/' 

Therefore in dBsumfisit by the assignees of a bankrufit, the dc- Skinner V. 
fendant pleaded that the cause of action did not accrue to the Rcb^w. 
bankrufit within six years ; on demurrer it was held ill, for ^ ^ ^^^' 
the plea docs not answer to the promise laid, which is to the 
aaaigneey and it precludes the plaintiff from proving any prom« 
ise made to himself, if issue was joined on that plea. 

«* So the plea must answcf to every part of the declara- Woodward v. 
a tion.*' Robinson. 

2 Strm. 302, 

For If the plea tc pleaded to the whole promise) and is Weeks v. 
an answer but to a part, the whole plea is nought, and the ?^^«7q 
plaintiff should demur. But when it is pleaded to and an- 
swers but to a part, it is a discontinuance. As in assumfisit Markett v. 
on three several promises, and the plea only goes to two of i^u *J25 
them, it ia a discontinuance as to the third, and if it be a ^ ' 
record of the same term, the plaintiff may have judgment by 
nihil dicit fef ao much as is uncovered by the plea. 

3* ^^ Where the promise is to arise from any consideration Lampleighv. 
" to be performed ; when it is performed^ the defendant Braithwrnite^ 
" cannot traverse the consideration alone or by it9elfi for it ^<*- ^^^* 
<^ is then incoiporated and coupled with the promise : but *" 

*^ where it is executory, the plaintiff cannot bring his action 
<^ till the consideration is perfoimed ; and if the plaintiff 
^. brings his action before the consideration is performed, 
^^ the defendant should traverse the performance and not the 
^ pronuse, for they are distinct in fact.'* 

** So the defendant eannet plead in bar, that he revoke^ C^- 1*^* *^* 
^ and countermanded hu pi^omise.*' 

For where the plaintiff declared that m consideration that "]^^« 2*4.*?^' 

he would solicit and^ conclude a eeitain business for the de- j^ q^ Scac. ' 

fendant which he had with /. S, that he would pay, ^^m winter v. 

but before that he bad concluded it, that the defendant had Foweracres. 

countermanded him after he had had great pans and trouble : 2 Roll, Rep, 39. 

it was adjudged, that he should recover in aisumflsit the whole ^* ^« 
sum' promised, and not be confined to a quantum meruit for , ' 

^hat he had done. 
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i. «* Mature of laiv that tlo not go to the ^it of the &€•- 
" tion, but to the discharjje of it, mu9t be pkctded : soAf 
^< as accord and satisfaction, tlie statute of limitationV 
<♦ fee." 

1. Accwrd and satinf action is a good plea in asaumfiBtt : brft 
it must be performed at the time of the plea. 

1xia99umfieit the defendant pleaded an accord between him 
and the pluintifff to do several matters, in bar of the demand, 
and averred the performunce of fiart^ and that he had tnt" 
dered thefierfonnance of the remainder. On demurrer, the plea 
wasiieid to be iii) for accord should only be pleaded when^ 
tx^cuted ; for then only it is a satisfaction. 



^ For a bare accord without satisfaction is no- plea. 



ft 



Therefore where the defendant pleaded " that his sevcrfl 
creditors, one of whom was the plaintiff, had come to an 
agreement to accept a composition in lieu of their respective 
debts from him, to be paid within a reasonable time, which 
he tendered and was ready to pay." Thi* was held on (fe- 
rn urrer to be no plea to this action for the whole demand : 
tor it was a mere accord without satisfaction, an agreement un- 
executed, and being without consideration, was nudum futctum^ 
and so could not bind the party. But per Just. Butler^ if 
the defendant had assigned croer till hia effects Itatrunttefbr hU 
creditors in order to pay ^hem all/rro rVim, it had been a goof 
bar. 

2. Payment is a good plea under this head of satis&ctioR ; 
it was in this case demurred to, as amounting to the geneiid 
issue, but the demurrer was over-i'uled : for it admits a gobfi 
cause of action though discharged t>y a subsequent trans- 
action. 

So is payment of a lesser sum before the time ; but this musi 
always be pleaded, for it is not a performance which de- 
stroys the being of a promise, but a collateral agreement 
that supplies the place of it. But such evidence may be giv* 
en in mitigation of damages. 

" And wherever accord and satisfaction is pleaded, \i 
^ must appear to the court to be a reasonable and good sit- 
*^ isfaction, and be accepted by the plaintiff as such, such ' 
« as a better security.'* And so 

A bond may be pleaded in bar of a simple contract debt. 

9. (< The statute of limitations is the next plea in bar I shall 
^< consider. And this must always be pleaded, and cannot 
^ be given in evidence on the general issue : for the plea of 
« n«n assumpsit speaks of a time past, and ^relates to the 
^ time of making the piomUei b«l^ the atfttute refers to the 
« tipie of pteadiog.** 

THs 
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!lflu8pled^ {ppoded on statute 2\ Jac. I. c. Mk. wbich 
lacti " Thai afi actions oiaaaum/iait must be brought within 
't2> yearM from ^ibe. cause of action accrued." 



I 



I shall first eiyj^aire against -what demand^ it runs, ^dly^ 
hat shall,|prevent it froiu attaching. 3dly, How it i£U 
,pkaded. 

|. jfgaimt 'Oihat Dtmands it rum. 

m 

i<< The statul^e of liqfiitatioas run against every demand 
as to be' a complete bar notwithstanding any mesne act& 
•^ latenreninp, as th'^^^n*?li^cy> wrr/Mre, &c. of the par- 
ities.*' . ' ' 

For wb^e in assi^m/isit by the assignees of a bafikropt and . Gray €• 
jlea of non aaaumpsit infra sex ^Lunos^ the plaintiff replied,* that Mcndcz. 
alx years were hot elapsed^;^ the time of the assignment. • On '^ S***- ^^• 
demurrer the defendant ha^l judgment : for though the six 
years mig^it no% have elapsed at the time of the assignment) 
yet, as they were elapsed at the time of bringing the action^ 
the stilt ute was a good bar ; for the time of limitation conthi* 
ided to run pptwithstanding the bankruptcy and all mesne 
4Cts wha.tpver ; and it would be to defeat the statute as to 
vii pimple contracts, if an assignment at the end of five yean^ 
and a half was to set all at large again. 

%. T.h« statute of limitations runs dUsangeinst^bim of ex* T^wew v« 
thangc and firomissory notes -^ which must be sued for within A^^^i?'* 
six years, or the holder will be barred. Checvdri^* 

Bond* 

3. The statute is a good plea in bar to an action by an Show 340. 
attorney for his feed, xhoM^h insisted in this case that such de- diver v. 
Qund was out of the statute, as the fees arose on a suit which JJ®"**!'^ 
|r«is wtipr of record. SLcv.aw'. 

4. " In the statute is an exception of accounts current bey 
<( tween merchants, against which the statute shall aot rtm. 
^< That clause is fully explained by tbiscase." 



The defendants were executors of the executor <>f %V, W, Cotes r. Hfnit 
atid to this action ofassumfisit pleaded non assumftserunt infra ?.*^' 
t^x annos. The plaintifF replied, that he had sued out a bill jj^n^^^^ 
jof M^dlesex on the 3d of June irss, 9* Geo, 5., and that'o. t. 
the testator in his lifetime had promised to pay the demand 
within UK years before the time of suing out the writ. The L **' J 
assumfisit was founded on a bill, and the first c/^m of It was Wacev. 
in 1746 ; and all the items, except the last, were above six Wybum. 
-years standing before the bill of Middlesex sued out : It was P*tP'^* ^' 
contended for the plaintiffs, that this being an account ciir- u^ili^-. p, i^^ 
rent, and the la^t item within the lime of limitation, that this 
shouhi draw the former itcTus out of the statute. But it was- 
vuled by Justice Dennison^ that the clause in the statute about 
merchants' accounts extended only to cases where there were 
mutual accounts and reciprocal demands betweea two per-, 
.jcons i not td cases between a triadesman and lii& customer^' 

fof 
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far tho^e arc Hot m^i*chants^ accounts : and he waa tbereftr^ 
clearly of opinion that the statute was a complete bur to^ 
every puirt oithe demand of above six years staTiding. 



* • 



' « Bu5 ^here there are accounts current between partiesi, 
<'^and credit ^Wcn ou both sides, in such case if any Uem t^. 
^^ withiix siK years it shall prevent the statute from at/ 
<* tachingj. ^ 



V 



» For where the testator in the year 1770 demised an ho^se 
to the def;:ndant for years ; he d|ed in 1788, when the nihe 
years and half rent was due to him ; during that time he 
nad dealt with the defendants fbr candles and liquors, but 
there was a balance due to the ILestator at the time of his death 
to the amount of IfM. : the last half year's rent, and one or 
two of the Ust articles of the defendant's bill were within six 
years before the plaintiff's writ was sued out. The defend-* 
unt pleaded the statute of limitation, and relied that the last 
item of the plaintiff's demand being within sisc years should 
Dot entitle him. to recover for the rest : but it was adjudged, 
that where there were mutual accounts current, every new 
itern and credit in an account given by one party to another, 
is an admission of some unsettled account between the par- 
tjec, and equivalent to an acknowledgment of the subsisting 
debt, and therefore, sufficient to prevent the statute from 
attaching. 

5. " In the same statute is a saving of the right of infanU^ 
^^feme coverts^ non cofnfwsy fiersotia imfirtsoned or beyotid Meat. 
*< So that the statute does not run against any demand that 
<A they may have against others, provided they bring their 
" actions witl^iu si.\ years after their disabilities removed.'* 

\. But though the lights of infants are so saved, yet may 
inPants at any time, during their minority y bring their acdons 
by their guaixlians, and r<;cover any dei^ands due to them- 
selves. 

2. So in the cases of persons beyond sea, their rights arc 
saved. . To 7io7i aasum/isit infra sex annos pleaded on a bill of 
exchange Ly the defendant, the plaintiff replied, that he had 
been beyond sea till such a time when he brought his action, 
and this w;^s held gobd. The principal point in this case 
was, whether this clause in the statute extended to actions 
of assum/isity it being contended that it was confined to ac- 
tions for words ; but that was Qver-ruled. 

" And where the action in jxdnty ifuny of the partieit rende 
in England and the six years run, the demand is barred." 

For in this case, which was an action by the payees of a 
bill of exchange against the drawers : the bill was drawn 
tcom America and dated A, D, 1 767, on London^ and the 
jlcceptor did not pay : plea of the statute of limitations. The 
plaintiffs replied; That when the cause of action accrued^ vne 

of 
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tfthem waj abroad^ and that the action was commenceii 
within six years after his return. To this was a general (let 
murrcr, ajid adjudged for the defendants. For that as one 
paitrtcr migat release a joint action, or by his acknowledg- 
nUint take a debt out of the statute of limitations : so if any 
of t!he parties is in England when the cause of action accrues, 
he oug^it to sue on the bill, though the rest are abroad. 

<' But this clause in the statute only extends to person's 
" who are actually beyond seas,** 
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For where to non assu?n/isit infra sex annosy the plaintiff re- 
plied, That when the cause of action accrued he was re- 
sident in foreign p:irts out of the . kingdom of England^ viz. 
af GLiSj^ow w Sco'.Und, and therefore could not bring his 
acti'm sooner. This replication was held ill on dcmurrrer, 
for the exemption did not extend to him, as Scotland was not 
a fui-eign part witl in the meaning of the statute, the express 
words of which are beyond the seas. 

Therefore a foreigner or person resident abroad shall never 
be barred from bringing his action, from any length of time 
while outofthe kingdom : for i.ie htitute does not begin to 
run till he has come, into it ; t^ouirh unv of the n^rsons who 
are under the disabilities mLiitior.«'d in toe statute, may tkv* 
trtheless during the time such disabilities exist, bring their 

^CUODS. ' •. 

THe filainti^xfAS therefore never barred in this action by 
reason of his own absence from the kingdom ; but as it of- 
ten happened that the defendant was out of the kingdom^ and 
though he could not be sued, yet the time ran to bar anv de- 
mand against him : it was therefore enacted by stat. 4 & 5 
jinn. c. 16. " Thut where any persons .g in st whom tiierc 
^ is cause of action shall be beyond sea at the time of such 
** cause of action given or accrued, fallen or come, that the 
*• persons who shall Iidve such cause of acrion shall have lib- 
>' erty to bring their action against them within such timet 
^^ as are limited for bringing the said action by stat. 91 Jac, 
*• I. c. 16. after their return," 

6. In the case of executors. If the six years be not elapsed Cawarv. 
at the time of the testator's death, if the executor takes out ^^fl'^ « 
protier firocess within the year, it will save the bar by reason q n. 
of the limitation, even though the six years -with in which the giu. N. P. li>0« 
demand accrued be elapsed before process sued out. And 
this jy the equity of the 4th section of stat. 31 Jac. which 
gi\ es a year to commence anew action, in case the first judg« 
tncnt has been arrested or reversed. 



Wilcocks ^. 

ins. 



So if the executor brings an action, but dies before judg- ^'^^^. 
ment and the six years run, his executor may notwithstanding ^ Sua" W 
kring his action ; but he must bring it within one yrar after the yjizgib, ^1 * 
death of his testator^ unless he has been delayed by suits for 
tfee administration^ or such like CAUse. 

ft 
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It should seexn thai if an executor istmt of thelungdq|^ 
that t.ic clause of the statute extends to him : but in all cascs^ 
if the plainliif has been ^n the kingdom ^vhen the cause. 
of action accru^di ft*om that time the statute begins to rua 
even though he then departs from it : so that if he, (or a- 
he dies) his executor o¥ adtnin^tratort does not bring the 
action within six years from the time of the cause of actio(ik 
first acci ued) the statute is a complete bar. 

7. << In all cases where money is to be recovered bach; 
^ where it has been paid by mistake^ or for a consideratibu 
<' wh^ch has happened to fail» the statute of liinitationsbegin^to 
" TiXfiJrom the u'mr the money v>q9 aopuidj Hot from that tijft^p 
** the right to recover it hack acciiied.'* 

^s where the defendant was adtnioistrator to his uncle^ 
fF- H, and found among his papery a mortgage deed iov^ 
130Q/. which he asdgned for that sum to the plaintiflfy it waf 
afterwards discovered that this deed was a forgery ; but tha;^ 
it was unknown to the defendant at thi time he made the asngn* 
m^nt. This action was brotjight to .recover b^ck tiic 19Q0/. 
90 pdidf to which the dc£endant pleaded the statute of limit- 
ations) he having recciv d the money from the piaintigr& 
six years before ; and it was held to be a good bar though 
contended .that the statute should only begin t^o run froi^ 
the time the fraud F^^ discovered, which was within six 
years. But it was held, that if any fraud appeared in the 
defendant, as if he knew when he made the assignment that 
the deed was a forgery, that it might take the case out of the 
statute. 

9ut where money qf a person who had die4 intestate ha^ 
been received by the defendant before administrstion was 
granted .to any one, it was hekl that the statute should not 
piegin to run from tiie time of receiving the money, for then. 
no one had a .title to receive it :. but it should«begin from the 
time of the administration granted. 



Bland V, 
JHaselrig. 
2 Veob X$l, 



•yea, Bart. v. 



3. iVhat shall firevent the atatiUe from attaching. 

I. " The first is 9^/iromise^ the defendant to flay the d<bt 
" after the six years have elapsed; for this, is a revival of the 
'< jassumflsiti and no new consideration is required : for the 
'^ plea admits a cause of a;Qtion before six years.*' 

As in oi^sumfisit on a piomissory notej and non aseumfisis 

• infra sex annoa pleaded : on the trial it appear^ that the dcr 

B.R ^^ ^ fcndant was surely in the note for 7. S, and that six ycar^ 

BuUerK.P. U9. ''^ere elapsed since the note was given; but that upon tle- 

mand wit .in the six years, the defendant said, *^ you kno«^ I 
h.id not a^jr of the nicswy myself, but I am wiiUng to pay 
half of it.**^ i he court were of opiai^Qf th^ this prosuse 
tgoKltoytof the statute. 
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^ Axyiueonditional p)'0Tni8e 16 pay will liikf! ttfe d'etnUnd 
,^yyat df the statute, ai much afl an express one." 

In indebituiuf ofiumfiiit IbV ^di, aiid >J0^ a9iutn/i«it infia Hcyling v, 
«ex fl«rto« pleaded, tlie plaintiff gave in evidence, that the gglj^ 29, 
j^bods were sold aboVe *lx years dt^ ; and that the defendant 
Deing requestt:dto pay, denied that he had bc(tl)ght the goods: 
but fimher said, " prove it and I will pay you." This prom.- »£ 153 2 
Iscj, though cbtt^itional, wai held to take the aefliand out of 
the statute ; fbr the defendiirtt by such prd^ilse waived ttib 
^nefit of the 'stdtuteiik %crch 'd6 by an e!sfpre&'Si p'romi^. 

«Bttt thfe profaisre toUttbfe a pr^mhe to pay.** 

"For whei'<e'ih ah acfion by iin erkectitor for money had and Owen v. 
deceived to the use of testatrix, and non'oBitimflait inffa ntx Woolcy. 
p<ino« pleaded ; the evidence proved that the de'iendant said, *^ u*N^p. li 
*» 1 acknowledge the receijit of the money, but the testatrix 
)ihve it to me" Mr. Baron Ciive directed the jury to find for . 
tt^e defendant: for st^h a'n acknowledgment could not 
amount to a promise to pay, when the defendant insisted that 
he had a right to retain the money as a gift, 

" tn the case where scVeralare bound jointly and severally Bland v. 
** in a note or other Undertaking, if a^'omr action is brought Haselrig. 
*< against all, and they pica' the statute of limitations, proof ^ ^*"^' ^^• 
*' <if a iiromiae by one within fix years will support the action: 
<( notwithstanding It wis fofmefly Beki otherwise' in the case 
*' in the margin.** 

For where, in a^aumfisii on a joint ahd several promissory ^Jj^?"*^ ^' 
note, and the acdon which was against one who pleaded the ]3ouri"^2D, 
statute of limitations, pa'ymentof interest by another of the 
drawers, was held a sufficient acknowledgment to take it 
^ut of the statute^ to all, and the plaintiff^ recovered accord- 
itJgly. 

And in this case it |¥as decided, That where a joint and Jackson v. 
aeveral promissory note was r»iven by two in the year 1784, fo'^^/^^ 
and one became bankrupt, the payee firoved the note under his 
contTnisMny and received several dividends^ the last of ttfhich 
Vfoain the year 1793 ; a balance remaining unpaid, the pres- 
ent action was brougjit, and the defendant pleaded the statute 
of limitations. It was held, that the payment of the divi- 
dend under the commission against one took the debt out of 
the statute of limitations. 

2. " But a/kromt»e Is net necessary to take a demand out Yea v. 

« of the statute ; for the slightest acknowledgment oix\iG debt ^®^'**^^* 

♦* has been held sufficient, as tdsay, *« Prove your debt, and *p'^, ^0,^ 

« I will pay you," or " I am ready to account, but nothing is Mantfidd 

« due to you." Cowp 548. 

So where to an action oi a$9umfisit and the statute of limit- Lawrence v* 

ations pleaded, the pluiatiff proved, that just after the bill WorraU 

had l^ ^* ^* ^' 
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had been delivered^ the defendant met the plaintiff) and sauf , 
" What an extra vagrant bill you have delivered to me,'"* 
Lord Kenyan ruled ihis to be a sufficient acknowledgment of 
some money being; due, so as to take k out of the statute. 

<^ And what is an acknowledgment of the debt, is matter 
« to be left to the jury.** 

For where the defendant^ on the action being commcn-* 
ced, wrote a letter to the plaintiff's attorney in ve ry ambig^* 
nous terms, neither expressly ac^mitting nor denying th« 
debt ; the plea was the statute of limitations, and the plain- 
tiff relied on the letter as an acknowledgment, the judge be<* 
ing of opinioB> that it did not amount to an acknowledgment^ 
nonsuited the pluintiff : but on a motion for a new trial it was 
held, That it should haye been left to the jury whether it 
amounted to an acknowledgment or not. 

3. " The next mode by which the statute is prevented 
" from becoming a bar, is by having sued out firocess out of 
^< some court bt^fore the six years elapsed, and having pro' 
w cccded on it." 

1. A latitat sued out within six years shall be good to pre-' 
vent the statute from running, though no bill of Middlrsex' 
preceding it is shewn. So a capias is good without aiv orig*« 

iuah 

Quarc, Whether a dau^um /regit will save it. 

2. « So though, the writ sued out has been an informal ofttf 
" it shall yet be sufficient/* As where an attachment of 
privilege was sued out against an attorney, but was informal, 
iVora the circumstance of being made returaable on a gener- 
al return : it was however held sufficient to prevent the 
demand from being barred by the statute :, for the clause in 
the statute which permits the plaintiff to bring anew action 
within a year, where the first judgment has been rcversedi 
allows for informality, since intakes notice of suits stayed for 
irregularity. 

" But though irregular or informal process may thus pre- 
" vent the statute from attaching, yet process which is im- 
^^ possible or a nullity shall not take a demand out of the stat* 
" ute." 

For where to a plea of won assumpsit infra sex annosj the 
plaintiff repKed a bill of Middlesex tested die Lun^ prox./iost 
tres stpiimanusy &c. and returnable the same day^ whereupon 
was returned non est inventus^ and shewed the continuances, 
and relied on this as process to prevent the statute's attach- 
in i on the demiind ; but on demuvrer the defendant had 
ju(i lament, for there cunnotbe such a bill oi Middlesex as this 
is, rcturnjbtt' tlie Vi,ry day of the ttste ; and the pUa of the 
statute of limitations is to be favoured. 

a So 
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% So if the [)Iatnti{F has levied a plaint in asaumfisie in ati Story v. Atkyns; 
inferior court, it sliall prevent the statute of limitations 2Stra. 719- 
from runnings aj^ainst him, if he avera in his replication 
above, that it is for the same cause of action. 

And if an action has been so commenced in an inferiol* Gawcr v. James, 
dourt, and the defendant removes it by habeas cor/ius to the c"b • ' 

King's Rench ; though the six years have elapsed before the Buller* N. pi 
Femovai^ yet the statute does not bar the action, if the tom- isi. 
mencement of it in the court below was within the time. 

4. If the pflaintifF files his bili in Chancery^ and pending Anon. 

the suit there, the statute of limitations i*uns against his ^ ^^"*' ^'^^' 

demand, and his bill is afterwards dismissed as a matter 

propferly cognizable . at lavT : in such case the court will 

interfere and save his right, by not suffering the statute to 

be pleaded in bar of it ; though in this case it is said, that 

•a bill depending in chancery for .six years is not sufficient Andn. 

to take a debt out of the statute of limitations ; ideo guare, 2 Atk. i. 

1 Atk. 282. 

But if a plaintiff has been delayed by the defendant *[ 154 ] 
himself, as by an injunction staying proceedings, till after 2CtenCas217- 
the six years hare runj in such case the plaiotiff shall not 
be barred. 

• . > « 

5. But it is necessary that a suit should be continued : for Lacon v./^acqn*- 
Ihough a writ has been sued out, yet if there have been no 2 Atk. 395. 
firoceedings on it for six years- from the suing oUt the w rit to the ;. 
time of declaring, the statute shall ran against the demand* 

Therefore wherever to non dssumfisit infra sex annos the Buddy, 

plaintiff replies a writ sued out within the six years, he must « ^H^**^^" 

Also shew the continuances in the suit ; imd a taliter firtKessuntj * Salk.420. 
from that time to the declaration, is tiot Sufficient. 

" Ahd the cdhtinuahcps itiust be by regular process.'^ ' 

For where to a plea of the statute of limitations the ^.^%^' ^^'• 
plaintiff replied, that he had sued out a bill of AT/V/^/wjr « ^' *^*P' ^^* 
in Mich, Terra itss, which had been regularly continued 
to Mich. 1789, when he sued out an atiachmeni offirivilege 
for the same cause of action to which the defendant ap- 
peared ; to this there was a demurrer, when it was decided, 
That to keep the suit alive there must be a coniinuance Of 
the original writ sued out ; tiiat here the first process was 
"by bill of Middlesex^ oinvhich an attachment ^privilege (being 
a- writ of a different nature) could not be a continuance ; and' 
the defeitdant had judgment. 

So the continuances must be pleaded, where the caUse has Finch v. Wiidoii. 
been. commenced by latitat or common clausnm/regit ; but other- 1 WUb. l67. 
ivtse where it is by original. Therefore, where the 
j>laintLff replied to the plea of the statute of limitations, 
an attachment of privilege sued out against the defendant 
(being an attorney) on a certain day within the six yeafs, it 
was held, that the coniihuances need not be ftbewn ; f6r 
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mk attaetiment of piivikge in C. B. is in the natuve id^ u^ 
original v>nt^ in which no continuances are required to H 
shewn, but merely the teste. 

6. Se in order to save the statute of limitations, it 
is not sufHcient to shew the suing out of the writ within 
Che time : it must also be shewn to have been returned. 

y. << If a bill of Middlesex or latitat has been sued out kt 
** the vacation, it by fiction of law always bears teste a« 
« of the last day of the preceding term ; it might therefore 
^ happen, that though a demand wa» really barred in point 
** of time, yet by the reference to the last day of tht- prtced^- 
tf ing term, the process might seem to precede the time when 
M the debt was in fact barred, and so take it out of the 
•♦ statute." 
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*It was therefore decided in this case, That where to ft 
plea of the statute of limitations the platnfrff replied a 
iatitat sued out and tested of the last day of the preceding 
Michaeltnaa term, at which time the demand was not bar- 
red ; that the defendant should not be bound hf this arti" 
ficial reference to the last day of term, but might rejoiii 
and give in evidence the true time when the process was 
sued out, so as to enable the statute to attach on the de«* 
Inand. 

Wherever therefore tlie plaintiff endeaTours to t&ke adr 
vantage of this reference, the defendant should rejcun ; 
and in his rej(Mnd€r shew the true time token the vjrit va* 
sued out. 

If the defendant pleads non emsumftnt infra sex annos ante 
diem imftetrationis hrevis^ and die plaintiff reply guod assum/uk 
infra sex annos^ viz, such a day, the plaintiff is not obliged 
to prove the taking out the oiiginal, because there is a par- 
ticular day mentioned in the replication : but if no panics 
ular day be meiuionedr the placntifF must ptx>ve the taking 
Ottt of the originaL 

But there scenns little foundation for that distinctioo ^ 
fortJiough a particular day be named in the replication, 
yet the plaintifr is not bound to prove a promise on that 
day : and the manner of pleading to avoid the necessity oi 
proving the original at the trial seems lo be mistaken : f<>r 
in such case the plaintiff should reply, that he sued forth 
the writ on such a day, and that the. defendant ^promised 
within six . years of that day^ and conclude with an aver- 
ment : and then the defendant is at liberty to take issue iu 
his rejoinder, either on the time of the writ being sued out, 
or on the promise being made within six years of the time 
mentioned, iliey being alleged as distinct facts in the repli- 
eajioQ ; and when the defendant takes issue on one of these 
f^cts, be ^dipits the other to' be true, and so ^ neei not be 
ijroved. 
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w^d where to a plea of the statute of limitations the BurneTl v. 
plaintiff rtplies a bill of Middlesex sued out on a day certain, p'^^^l"*}; «. 
a&d tlje defendant rejoins that he did not promise at any r^\ mt ^ 
iribie within six years neatt before the suing out any precept m6S. 
^led a bill of MiddleaeXj the ^daintiff cannot give fiarol ervi* 
0cnce<if the time of suing out the writ only^ but he muat^ro- 
'kuce the writ it»eif for the writ stated in the replication k 
not admitted^ but the issue is joined, that the defendant did 
Qot sue out any vrit. 

8. « By eett, 4. of stat. 81 Jbc. A. c. 6. if the judgment f 156 1 
^< has been arrested or reversed for error, or liie defendant 

^< has been outlawed, and the six years expire, the plaintiff 
^ may bring a new action, provided he does it within <tfie 
'* year after such judgment has been arref9ted, Wc or tbe 
*< outlawry has been reversed.** 

9. So if there is an account ctirrent >«ath mutual itemM^ Catlinr t, 
and any one of them be within the six years, that shall pre- Skou^^ 
tent tlje statute from attaching : but if all the items are b©« *°^ 
.yond the six years, the statute in such case is t bar. 

8. Honx> the Statute U to be traded, 

^< Where the cause of action is to arise from an executof%f 
^ consideration^ as some act to be performed, and a promise 
'« to pay in consequence of it, there non asaumftsit infra sex 
*« unnos is not the proper plea ; f«r the assumfisit does not 
'« arise till the consideration is performed, which majr be 
*< long after the pi-omise made ; it should be actio non 4tt^ 
^' crentii i^fra sex annos. ' 

As in assumfisit the plaintiff declared that, in consideration Gorfd v. 
that he, at the request of the defendant, would admit J. J'*"!^"'^. 
and B. as guests to diet them, that the defendant promfsed ^ ^^' *^^* 
to pay so much, and avers that he did so admit them : the 
defendant pleaded non aasumfisit infra sex annos^ and on dc» 
XBurrer it was held to be a bad plea : for it was not material 
when the pi-omise was made, if the cause of action Was 
ivithin six years, from which time only the statute begim to 
run, and the <fieting might be long after. 

« This is the case of assumfisit generally ; wherethc action 
« is indebitatus assumfisit it is different, as this last is for « 
t« subdsting debt.*' 

For where to such an action of indebitasus aswmftsit, eeOlttt r. 
found^ on a promise to pay on demand, the defcnd^it B^^^^'g. 
pleaded non assum/isU infra sex annos, and the plaintiff de- "^ 
mtffted for cause, that the plea should be " that there wa* 
a no demand within six years,** or « non oMsuAfdt withm M. 
« years lifter demand ; but the Court held the plea good s 
« for 9Xi indebitatus a^sumlmt shews a debt 4ue a) Jhe urae 
'« of the promise made, and ao the .plea ts«ood. BirtU 
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had been otherwise, had tbe duty arisen from a collattra) 
matter. 

4. Another plea in this action is dankrufiUy in ttefikdntifft 
for if pleaded, it is a sufficient bar to the action for tbe de? 
fendant : or if proved at the trial that the plaintiS was a 
bankrupt at the time of the >vork or labour done, it will b|; 
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<< But this is a good plea only where the action is for a 
(* debt due to the bankrupt before hia bankrufitcy^ for he may 
^' maintain an action for vfhat he earne oftcr hU bankrufitci/.'* 

* 

*For where to aaaumfisit for business done as an attorney, 
tbe defendant pleaded that the plaintiff was a bankrupt and 
the commission in full lorce, the piaintifF replied that the 
busineaa was done after the asaignmentj and for the necesBory 
9U/ifi6rt (f himself and hia family ; to this >^'as a rejoinder that 
the plaintiff had not obtained his certificate, and a demurrer. 
The Court were of opinion, that though the assignees might 
seize the banknipt-s future effects, yet Uiat no other person 
could say that he had not a property in his own earnings; 
that the assignees could not contract for the bankrupt's la-f 
hour, nor let him out, and therefore they over-ruled tbe 
demurrer. 

<' But if the defendant pleads bankruptcy in the plaintifft 
c< he must also plead the commission and aaaignment.*' 

For >vhere he pleaded only that the plaintiff was a bank- 
rupt, and &Q all his goods, ^c. belonged to the commis- 
sioners, the plaintiff demurred and had judgment ; for till 
the aasignment the property of the goods is not taken out of 
the bankrupt. 

9. '< So that the ^efeyidant <u;aa a bankrupt of id had obtained 
*' hta certificate^^ is a good plea to discharge all debts due 
" before his bankruptcy." 

i. But it is a bar \o such debts only aa could be/iroved un« 

(fer hia cqmmzaaion. 

Therefore where the plaintiff had joined the defendant 
in giving a w&rrant of attorney 10 coniess a judgment as a 
^curity for money payable at a future day a* a surety^ the 
defendant became a bankrupt before the plaintiff Aacf /iaid 
any money on accLunt of the sccuriiu^ though it had been de- 
manded of him before the defendant's bankruptcy ; it was 
adjudged, that though a party is liable for another by a 
contract prior to the bankruptcy, yet )f he has not actually 
paid the money before the commission, he cannot prove it 
under the commission, and so he is not barred by the T)tr- 
tificate. 

Sfi where the case "was, that the plaintiff having become 
b^l for the defendant, a judgment w;is obtained against bim 
on the bail bond in Mich^^amas term 1763, on which he 

broug-hr 
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brought 9i writ of error ; in March^ 1764, the dei'cudant bt^r 
came » bankrupt : in Trinity term, 1764, the writ of error 
was non-prossed, and in Jatmaryy \7^S^ he paid the money 
to the plaintiff in that action, and in May^ 1765, the bank-^ 
rupt obtained his certificate. To^n action brought to recov- 
er the money so paid, the bankrupt pleaded his certificate, 
Yfhich was held to be no bar, fiDr as the plaintiff had not paid £ 158 '*] 
the money till long aftpc the bankruptcy, 'he could not swear 
that it was a debt due at the time of the bankruptcy, and so 
fsouid not prove it under the commission, and therefore it was 
not barred by the certificate. 

<(. But where the debt could have been proved under the 
*' commission, the cenificate shall be a bar to the action.** 

Therefore where the plaintiff had joined the defendant as Prooks v, 

surety in a bond payable by installments, and a//^ cff/Szu/rm H^^^u ir 

thcjir^timtaltment, the defendant became a bankrupt ; it was Martm v CoufL "^^ 

held that as this could have been proved by stat. 7 Geo. I.e. 2 T. Rep, 6^ 

ol. under the bankrupt's commission, that it should be dis- S.P* 
charged by his certificate, which therefore was a bar to the 
action. 

2. <* But though by his certificate a bankrupt is discharge 1 

'^ ed from iiH debts due at the time of the commission sued 
^' out, yet /le may make himsci/ liable for a debt due be/ore 
^ hi» bankrufitcy^ by a new promise before hid certijicate oB-f 
« tainedr 

As in this case where the bankrupt was indebted in two Trueman v. 
. notes to the plaintiff, who did not prove them ynder the c*"^d"544 aui* 
commission, and on cancelling them the bankrupt gave him °^ 
a not^ for little more than half their amount ; this was held 
to be a good ^bt, and recoverable after the bankrupt had ob- 
tained hjis certificate. 

> 
But had thd^nole been given a* a consideration to induce Cockshoi v. "*, .. 
the plaintiff to sign the defendant's certificate, it had been Bcn^et. 
void under stat. 5 Geo. 2. or if it had been obtained by coer- ^ ^* ^*P* '^^' 
cion, it had tfeen in like manner void. 

<< So if a niew promise, after the bankrupt has obtained his 
<< certificate^ is set up to charge hipi, it must be an absolute^ 
'* nQt a conditional promise.'* 

Por where the promise was proved in the following man- Per Heath an4 

per, made by the bankrupt after he had obtained his certifi- Gould, Just, 

cate, *» TljEt the plaintiff should be no loser, but that he would l"*"j|; ^°'^. 

pay him when he was able :" It was ruled by Lord Loughs BesfordT 

horoughy at the trial that the promise was absolute, and the Saunders.' 

benefit of the certificate waived. But on a motion for a new 2 H. Blacktll6. 
triaMt was held to be a conditional promise, and that the 
l^laintiffshouldnot recover on it, unless he proved that the 
defendant was able to pay at the time of the action brought. 

So where the plaintiff sued on 4 promise to pay, made by Colls v. Lovell« 
the bankrupt aftei* his bankruptcy, on certain conditions : Espin. Ca».N.P 

pi*oof 2^^" 
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proof that he had petitioned the chancellor a^dbit ^tm aitovr* 
ance of the bankrupt's certificate was ruled to be a good aii«^ 
»ver to the action, U)€ it wa» attemptag to defeat the object 
of the i^reement. 

4. A certificalc mdev a jokit cottiinUtiob ehiU diachairg^ 
a lepame debt i fer separate debts may be proved under % 
joint coesnuMioD by the Chancellof^s order on petition. 

$. ^ By Stat. 5 Oe9. % c. iO. The eBects of a hiBfcniH 
^ against whom a second commisrion has issued* are alvmy^ 
^^ liable to his debts, except on the second commisuoo he has 
^ paid tfteen shillings in the pound | therefore 4a such cs|is 
^ the certificate h no bar.** 

And though the Jir^t comntU^m had bten 9 t^rt eded\(f 
consent of the creditors, they haling received a compositioBi 
yet in tba case of a second bankruptcy, the bankrupt mult 
pay fifteen shillings in the pound : for the aiatute has the 
iv^rds in it, *« epmjkoundied their debtB^ 

So if a person becomes a second time a bankrupt, if he 
does not pay fifteen shillings in the pound, and is sued by a 
creditor who has even signed his certificate under the sccckhI 
commission, the certificate is in such case no bar whatever : 
for the Stat. |$. Geo. 2y makes the certificate only a protcc* 
tion to the bankrupt's person, but his effects still remain lis* 
ble to his creditors. 

These are cases in which the bankruptcy has happened 
at the time of the action brought, and the certificate been 
obtained. 

1. But where the cause of action was before tiie bankrupt^ 
cy, and the action commenced during the bankruptcy, but 
the certificate not obtained till after the judgment^ so that it 
could not be pleaded, the bankrupt shall be cischarged by 
application to a judge. 

« 

3. Where the party beeomes bankrufit after t^ action ccm* 
menced he may plead the bankruptcy fiuis darrein continuance^ 
which must be received if verified by afiidavit % but in such 
ease it i% not sufficient to say, ^ diat on such a day he became 
a bankrupt ;" but he should add, ^' that lie had conformed to 
the statutes concerning bankrupts," or it is bad. 

M>te t When a bankrupt is sued) it is usual to apply by 
motion to the court to discharge him on common bail, which 
on a proper affidavit is done or refused, according to the cir- 
cumstances of the case. 

A The next plea I shall consider is that of a Tendetf* 

« Wherever the defendant admits the money to be due to 
f« the plaintifT, it must be pleaded in the form of a tender."* 



•per where to as8umfi»it for money had and received, 
the defendant pleaded non a9wmfi9itto the whoie of the plain* 

tiflfd 



fUlf^s demaadf except ten guineds ; and^s to that swly that 
ie 'OHts ready and had always been ready to fiay the 9ame ; this 
pn demurrer was adjudged to be a bad plea : for whether de- 
tf Ddant was always ready to pay or not^ is sot issuable ; i(t 
should have been pleaded aa a teinfov. 

t Where the agreemem is to pay at a certain lim/^ « a ^^ 62a ^ 
tender at that time, and always ready,*' is a good plea ; but 
where the money is due and payable immediately by the 
agreement, the party mMt f^ead taut tentfis prist from th^ 
thne of the proriusjB : atkl therefore ia such case this plea, it 
had after an imfiarUince^ for iiy that it appears that the defend- 
ant was not always ready. 

But a tender may be pleaded after an imparlance hf lemve Baitey v. 

^fthe court under fiarticular cir<um$Hmce$ : as where the ^^^^m.*m 

writ was returnable in Easter term, and the declaration not ^^ af 

delivered till the dsy before the £$acAn day of Trimtx^ veetmy buU.N. P. 156^ 
and the defendai)^ livedln Sf»opMp^ qo ttet fhei agent Go«0d [ x^O J 
xk>t get instructions in time^ 

3. where the action is indebitatua assuTnfieUt if th» defend^ Sweatlamd v. 
ant pleads a tender, it must be with a tout temfia prist gener- |^!!jj[' gj*.^ 
ally \ for where it was tliat he Was tout temfis prisi softer the 

tender, it was held ill on demurrer : for itfis not enough that 
be was always ready after the tender, for die money was due 
before^ and the neglect of payment was a delay, a breach 
of contract, and a cause of action; and therefore the plain- 
tiff should have judgment for th« time which was iman- 
swercd. 

3^ It was adjudged on demurrer-, that a tender was plead- lohnsen v, 
^le to a quai^tum Tueruii* Lancaster. 

1 Stra 576. 

4. Where ^re is no certain time in the promise for pay- Ferrand v. 
meat of the njoney, the defendant is to be always ready, and Pearson, 
when heplea^ semper paratusy the plaintiff must in his re-' ^*b^ ^ 
plication shew a special request and refusal, if there be any, BuUN. P. 15^4 
for the request laid in the declaration 13 not material nor 
travers2d)le. , 

• 5« Where a. time and place is fixed for payment, if the Lancashire v. 
parties meet, he that pleads a tender must also plead a refuh Killingworth. 
sal, or such plea will be bad on demurrer, though good after ^ S*^* ^^3^ 
a verdict ; h\& if one be absent, the other must shew that he 
-was at the time and place, and made the tender ; in which 
case he must ^hew at what time of the day he was there, and 
how long h^ staid ^ for he ought to shew that he has done 
all that could be done to accomplish what by his agreement 
he was bound to do. $Co, 114. Yelv, 38. Cro. Jac, 13. 

And in such case, the last p^irt of the day is the time by 
lawappolotedfor a lender, unless the circumstances of the 
case point out anpther time, as payment on tlie transfer of 
stoc^» whip)V;mnstbe fcomit^Q to twelve* 
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A tender^ and that he ha& been alxvtiys feadf since ^tf 
(feath of the intestate, is a bfed fiUa by th^ administrator : \t 
should be that his intestate was at all times ready during bis 
life from the making of the promise ready to pay, and that be 
has been always ready dnee his intestate'^ death. 

lender the Head bfr tender falls the case offiayment qfnion* 
ty into court, 

1 . For wherever the' defendant pleads a tertder, he must «/- 
Moayi pay the money ihto tourt he admits to be due ; for with- 
out that it is no plea, and the plaintiff may sign judgment. 

2. If the defendant pays money into court but does not af- 
terwards pay the plaimiff Aw costs' up to that time, the plain- 
tiff may go on with his action. 

S. If after money paid into' couft, the plaintiff proceeds in 
his action, it is at his own peril i for if ha does not prove 
more due than is so paid into court, he shall be nonsuited* 
and the defendant have his costs ; for a tender and refusal 
discharges costs. 

As to wfiat slutll be a good Tender-^-^lt is settled* 

I. That if the defendant proves a tender in ba^s it is suffi- 
cient, for it is the receiver's business to tell it : but if the 
defendant says, " Here, I am ready to pay you." and yet 
holds the bags all the tinde under his arm, it is no good 
tender. 

■ 

But where a party insists that more is diie than the other 
offers to pay, in such case it is not necessary to produce tht 
money ; and where there are several who claim different de- 
mands on a joint amount (as sailors for their wafges,) if the 
defendant makes an offer of a gtx>ss sum to all| which is re- 
fused, each insisting that more is due ; such tender is good^ 

A party tendering money cannot demand a receipt : arid 
therefore an offer to pay, if the other party will give * re- 
ceipt, is not a good tender. But if the party objected to the 
quantum, it waives an objection on account of a receipt b#- 
ing demanded* « 

2. A tender in foreign money made current by proclama- 
tion is a good tender. 

3. A tender to a servant who carries the money into the 
house, and brings back word that his master wiii ndt receive 
it, is a good tender. 

And nore^ That the defendant cannot plead non assun^mt 
to all the counts and a tender beside. 

6. Another plea in this action is that o£ Infancy. 

Though this may be also given in evidence of the general 
issue of non assumpsit^ for the firomise of an infant i* tAsohuely 
voi4- ** Thfi 
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^ The generail rule in the case ot infants is, that they are 
<* liable on no contracts, except for neceaBartes^ as meat, drink^ 
^* education, clothes,'* ^c. 

But if these contracts arise from fraud, infants are liable^ Bristol n ] 

as tliey are to all actions ex delicto^ as here for money embez- Eastman. . ^ 

zled by the defendant. from his master, to which he pleaded J**?*" Cas,N.F. 

infancy, and ruled to be bad, and that he was liable. ^'^' 

1. But necessaries for an infanCa wife are necessaries for Turner v. 
himself, and he shall be liable ; but if furnished in order fir Friabjr: . , 
the marriage^ he is not liable : for she Was not then his wife> ^ ^tra. 1^. 
nor the goods furnished on his credit. 

2. So if one under age contracts for the nursing of; his Bac Mat. 
child, it shall be deemed a lawful contract, and he shall be ^* ****• 
liable. 

a: «< So whatever is for the Benefii of an tnfant'a eataicj he 
« shall be liable to vii this action." 

*As ^i^here a copyhold estate descended to an infant and Eveffti v. 
a reasonable fine was assessed, it was adjudged, that indebi^ Chichesten 
iatua aaaumfiait lay against the infant for that fine when he i ^^^* ^'^^ 
attained his full age, he having enjoyed it during the time I ^^^ i 

of his infancy. And Justice Yatea was of opinion, that it 
would lie during hb infancy, though debt would not. 1 Ld. 
Raymond^ 30. 

So if a leaae be made to an infant, and he occupies ana Rhrten v* 
e'njoy$ under such a lease, he is chargeable for the rent in- EUiot. 
firrei during the time he continues in possession. ^ ^'^**' 

♦ 

4. But though an infant is liable on his contract for nee* Eitrle v. Pcele. 
essaries^ yet if one lends money to an infant, even to pay for Salk. 386i 
necessaries, the infant is not liable ; for it may be misapplied^ 
«nd therefore the law will not trust. him with the expendi- 
ture % but it is at the peril of the lender, who must lay it 
out for him, for then in fact it is providing him with neces- 
saries : besides, the tuiuwfmt is rounded on the lending^ not 
on the application. 

S6 that if the plaintiff proved tha^ the mpney wa^ lent to ElfisT. EflTn. 
pay for necessaries, and afi/iUed to t/tat fiurfiosc, he might be Cas. K. B« 19f. 
entitled to a verdict : but in such case the defendant should 
rejoin and take issue on the expenditure. 

« 

^ And therefore in such case, .where infancy (s pleaded) 
^ < that thegooda f9ert neceaMtiea^* is the only proper replica^ 
^ tion." 




.'plication , 

bne bad : for non constat^ that the horaea v>ere necewaariea for the 
xtifam. The replication should hwe been generally '* that 

. D d they 
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tAe3r'tveit necessaries,^ and then hare left it to' evldcDcCf if 
The things furnished were not neceWaries^ from the circum-' 
3taiices of the defendant's health and fortnne. 

5. « Goods furnished to aft inBnt in the way of Ms rradr 
f^ aril not necessaries^ and therefore he is nbt Jiable ; for the 
«< Iviit will not allow hita to trade, which may ruin Mm.** 

^ittinffaam.' In asBttm/isii for goods sold and delivered, the defendant 

J^*^* ^^^ lAeaded in£ihcy, replication that they werc/kro neccM»arU -victu 
CTO.iac.4^ ^ afifiarafu ad Tnanutendonem JdfnUiit sug. The def<indant 

rejoibed, that he was a mercer at Shrewabuty^ and bought 
mae wares to sell again, and traversed that they were fiT& 
[ 165"} necetHtriOy ^c, demurrer thcreupoi> : and^/f^r curiam^ this 
bu^inig^ lor the maintenance of his trade, though he gains 
thereby his Hving, shall not bind him, for an in&nt shall not 
be bound by his btlrgain lor uny thing but necessaries, as 
meat^ drink, i>r'leaming. 

Chanr!!^' And this' was sO ruled by Chief Justice Lee in this case, 

S^Stra!^I089 "Which was an action for tobacco stnt to the defendant, wh<y 

was an infant, and kept a shop in the country ; which the 
Court held would not lie against an in&nt, wliom the Utw 
would not suffer to trade;- 

I 

BrdU. N. p. 154. Though in another case befoi'e Mi^. Baron Clarke^ wherein 

the defendant gave nonage in evidence, it appeared that be 
had set up a farm, and bought the sheep from the plaiotiff 
to stock it : the judge charged the jury to find for the plain-' 
tiff ; and said, he thor/^'ht the law should not put it into the 
power of infants so to impose on the rest of the .world. 

" And so much are the contracts of infants deemed void 
•'for any thiftg but for necessaries. •* 

SSHTL^^p That if an infant contracts debts for articles notneces^' 

Cn>- £llx. 136/ sarics, and dies, and his executor promises to jmlv, yet it 

shall not bind the estate : for the contract on* which the 
promise was founded beii^g void, the promise shall be deem* 
cd '90 too-. 

6, " But where an infant is sub fioXftate liarentUy and living 
<^ vtk the house with his parents, he shall not then be liable 
*•• even for nccessanes." 

^gnbridftif. Therefore Whert the action was for caps and other orna- 

'^M^Rn* 13 85 niental apparel ; it being proved, that the defendant was an 

^ ^ ' infant, and lived all the time with her mother ; it was ruled 

by the Court, that under these circumstances the iniiant could- 
fiot bind herself even for necessaries ; for that what was fit 
and proper for infants under such Circumstances was to be 
kfE to the direction of thei)" parents, and allowing such con- 
tracts would be to encourage extravagance. 

fcuJiSonr' ^^ ^^ ^^^ ICenyon^ Where a tradesman colhides \riiii 

$ispia.N.P«Cas« ^ young man and giVes him. credit to an extravagant es^iem 
iU even for what might be deemed aeebssariesi as clothes ex^ . j^. 

though 



nthough tbe'fatbef might be liable to a certain degsee, ytUit 
^ch case of extravagant credit tbe father shall not l^e liable. 

And a tradesman is bound toinqiiire into the real circum- Fordv, 

jKtances of an in fun t %vhom he furnishes with clothes : for FothergilL 

•those things are only to be- esteemed necessariest in order to ^*P*"^ Ca&N-F. 

charge an infant, which correspond with his real, not with ^^^' 
^ihis apparent ^drcumstanceA. 

7. ♦* But though an infant is th»« exempt from all <le- Sontherton v. 
^ mands, except for necessaries^ yet if goods, not neceaaariea^ \^ ma 
<' bave been delivered to an infant, and, ctftti- hie coming <f ^ ^^ ^^' 
M agcj he firomian to pay for them, he thereby ratifies the 
<< contract,, and shall be boii^nd to ppiy. And what amount^ 
>< to such coniirmatiftp ^hall l^ jx^ter to be left to the 
>*jury/* 



" However, where an infant so binds himself by a new [ W4 ] 

^< promise, he shall not be bound farther than the pronuii^ 
^* extends/* 

For where under a plea. of the general issue infancy was Green v. 

,^ven in evidence by^ the defendant, the plaintiff's counsel ^^^^^ 

then gave evidence of a firomiac qfte%^ i^e came of age^ to figy ^5*^1755 we^ 

Mif-H'Crovm in the pound ; it was ruled by Justice Foster^ that '** 
this new promise should bind him to pay tp the extent osfitf 
but 00 farther. 

And where to a plea of infancy the plaintiff replies, .that Bonhwick v. 
the defendant had ratified his promise after coming of age, ?*"^**^"*ftj^^ 

^,and the defendant rejoins that he had not so ratified Iiis *T. Rcp.w.8. 

.^promise after full age, upon which issue is joined. It is 
sufRcient for the plaantiffto prove the promise ; and tbe proof 
that thedtfendant wda not then of /ullage^ lies yfum the defendr 
anty though the assertion that he was of full age makes part 
of the plaintiff's replication ; for whether of age or not, '^ 
a matter which \ic9 within the ^efendanf^ own knowtedgCy 
and not within the plc^ntiffV^ 

But where there was a plea «f infancy, and at .the trial JckyUv. 

the counsel for the defendant would have called hi$ father Faterson. 

to prove his nonage at the time of the contract : the Court ^itt, *1»1*^ 

refused to admit him, for he was named guardian on the ^' ^ M5S. 
tccordf and ao tpaa liable to tj^e foata of tkc action* 

^ But where the plaintiff refies on a new promise ma^e 
^< after full age, the infant must always be charged on the 
4< aimfile contract^* which the new proo^se wa» meant to 
establish.' 

For where an infant bought a chariot and horata^ ^nd gave Capper v. 
a •ingie bond for the money, and after, at full age, promised Davtoaat 
to pay, this matter being specially foundf the Court was of X"^^ ' ^' 
opinion that the contract was so extinguished by the bond, «^^ '•^^ p^ ^^^^ 
that it did not remain to be a consideration for his promise 
at full age, and so they gave judgment for the defendant. 

Eut 
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Bat if the things furnished vtere necessaries^ an infant may 
bind himself by Oond^ but it must be in a bond to the exac| 
amount and value of the necessaries furnished ; for where it 
was wieft a fienaliy^ it was adjudged to be void, but that a 
tingle bond had been good. 

And HO where an inCtfit gave m single bill for pairiDcnt of 
necessaries, it was held good against the infant. 

9. '< But though an undertaking or promise is made to 
^ an infant, in consideration t^ such injant's firomisen though 
" this is void ; yet, if the promise is for the infant*s den^tj 
^^ be may maintain an action on it.*' 

As in this case, which was that of mutual promises to 
marry, and one of the parties was an infant, the infant re* 
covered damages for breach of the promiso of marriage. 

T. In assumfmt under the statute for use and occMfiatian of 
an house, by permission of the plaintiff; nil habtdt in tene^ 
mentis is a bad plea. For the action is founded on the pit>m- 
ises, and therefore if the plaintiff had an equitable titlt^ 
or no title at all, yet if the defendant enjoyed by permissioo 
f f the plaintiff, it is sufficient. For it is npt neccssaiy for 
the plaintiff to say, that it was his house, any more tlian in 
ussum/isit for goods it is necessary to say that they were his 
goods. But the plea would be good at common law, for 
there an interest is supposed to pass from the. lessor. 

8. " jijud^ent for a defendant in one pers(n\al action, is a 
« good bar to another personal action for the same cause^ and is 
^' therefore ft good plea. (6 Co. 7.) But the c^juse of action 
i^ must be specially stated to be ,the same," 



As where the defendant being a creditor to a bankrupt, 
had si^^ned judgment on a bond * of the bankrupt *s on the 
9xh of Alarchy and sued out a writ of ^. fa. thereon, uncier 
which the sheiiff levied the money : on the 9th oi April t^e 
commission was sued out, and in Michaelmas term following 
the assignees brought trpver for the goods so taken under the 
execution^ and had a verdict against them. They after- 
wards brought assumpsit ioT the money arising from the sale 
of the same goods : the defendant having pleiuled the former 
recovery in trover, it was held to be ill,ybr want qf the proper 
■averments to support the plea, viz. that the question or cause of 
action fuas the same. Afterwards the parties gcung to tfial on 
other issues, the special matter was found, tho^igh fsrther, 
that the bankrupt had comnutted an act of bankruptcy be- 
fore the 9th of Marchj viz. in the February preceding ; bjit 
the Court held clearly that the assignees having foiled in the 
action of trover, could not recover in assumpsit for jLhe price 
of the same goods. And the test when one aption shall be 
a bar to another is, when the same evidence is required in both 

ectionsy a» was the case in this. 

Hr. « Thar 
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,41. "That the money for which the aclioii is brought ^a* Willcsv. 

^' been attended in the delendant's hands, by foreign attach- Necdliam. 

«i menty is a good plea : so it may be given in evidence on jM''dH»}m. 
" the general issue." Vid. Plen. Action of Debt. ch. 2. r 166 1 

But if the defendant pleads such foreign attachment at the . Palmer v. 
suit of J, 6'. or gives it in evidence, he should prove that Hooke. 
tpe fiiaintiffwcLa indebte4 ^0 J. S,^ for otherwise it might be 1 J-^^rd Hay/n. 
a collusion between J. S. and the defendant to defraud the 
piainiiff. But the plaintiff is at liberty tQ sliew thaf the suit 
i.n London for the attachment was comipenced after an orig» 
inal filed by the plaintiff against the defendant, for that 
would avoid the operation of the foreign attachment, the 
^\)it being actually commenctd i^ ^le courts above^ wbcu 
.the attachment took, place. 

As where in assum/isit on a note of hand given by the de- Savage's <^ 
fondant to the plaintiff, and non asaum/idt pleaded» the pkin- Salk. 291. 
\\^ proved the note in evidence : the defendant in discharge 
of himself produced the record of a foreign attachmcnti 
>v]iercbyjthe said debt was attache^ by city process for sulisr 
faction of a debt (Remanded there oj the plaintiff, and was 
there condemned : it was ruled by TYevor^ Ch. Just, that thi$ 
was a good discharge ; but that if the plaintiff could have 
shewn the original wherein he declared to have preceded 
tfie attachment, so that it would have appeared that thio 
court was in fiosaession of the action to recover the debt before It 
wav attached^ that in that case the plaintiff «hould recoverj 
notwithstanding the attachment. 

And in this case as to how it may be pleaded, and how Brook v. Sm'^t 
given in evidence on the general issue, it was ruled that if Salk. 280. 
tlie attachment and condemnation be before the writ /lurchaaedy 
it may be given in evidence on the general issue, because 
tliere is an alteration of the properly before the action 
brought ; but if the attachment only be before the writ pur- 
cliased, but not the condemnation^ it ought to be pleaded in 
abatement of the writ ; but if the condemnation be after the action 
commenced, an^ before the filea fdeaded^ it may then be pleaded 
in bar, but shall not be given in evidence on the general 
issue, for that the property is not altered until condem-* 
nation. 

10. " Mienage in the plaintiff is a good plea in abate- Openheiircr 

*' ment, but it rnust be, that he is an alien enemy ; for alien v. Levy. 

5* friends may maintain personal actions, and it shall not be 2 Stra. 1082. 
•' presumed that he was an enemy. 
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11. ^^ A discharge under the insolvent deb tor* a act is a good 
;♦ plea." 

» 

•But in such case the defendant should shew that he was Turner v. Beale. 
a person within the benefit of the act, and that the dis- ^*'!['(.^?l*- « 
"char;>c was in every respect regular and pursuant to the [ '^' J 

dtalntc. 

13. «^ 



^et 
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12, ^^ A rd€a$e is alsQ a good plea in this action.^ 

^ay V.King. And a promise before it is broken may be released Ijy 

Caac K. B. 538. paroJ, but after it has been broken it cannot be discharge^ 

without deed, by any new agreement) without satisfaction. 

« For tin there is a dpty or demand, there is nothing where- 

.<* on the release can operate." 

fira^ V. Netter. Therefore, where to a^ action on a bill ofexchangei 
Ld.Ra/m. 65. against the drawer, he pleaded a release after the bill 

drawni b^t before the acceptance ; it was adjudged bad.«-^ 
For the release was before the defendant was chargeablci the 
i^ceptor being first liable. 



HiOiaid v. C<»- 
$alk. 37. 



Ravee v, 

farmer. 

4T. Rep. 146. 



HeanlakeT. 
^T. Hep. 513. 



^Marshall v, 

8 Stra. 1022. 
Ellington V. 
Posham. 
1 Lev. 142. 
l^erLord 
Mansfield. 

3 Burr. 1010. 

Dalev.SoIlet. 

4 Burr. '2133. 

t ^^ 3 



13- Where an actaon is brought by an administrator, i|t 
is a good plea *' tfiat the intestate vklb resident ymthin a df^ 
^^fereni diocese when he died:** fi5r simple Qontract debts are per« 
sonal, and the administration must be committed of them 
where the party dies. And if a man has two houses in 
(Jifferent dioceses, and lives mostly at one, but goes occar 
iionally to the other, where he happens to die, administra; 
tion shall be granted by the bishop of the diocese where he 
died ; for he was cwimorant there, and not merely as 4 
traveller. 

14. It would be a good plea for the defendant that all 
matters in difference between him and the plaintiff had 
been referred to arbitration, and an award made thereon | 
but where ^he defendant does so plead, and the words of the 
reference are of all matters in disftute ; yet the plaintiff is nojt 
precluded thereby, but may give in evidence that the subject 
ms^er of the present action ^a? pot befofie the arbitrators^ 
ner decided on by thenjt. 

14». So " that the defendant indorsed over to the plaintiff a 
^< promissory note for and on account of the debt, and that the 
^^ plaintiff then and there accepted it for and on account of. 
^< the debt,*^ is a good plea. For the plaintiff might have in- 
dorsed it over to a third person^ bf whom' the defendant might 
afterwards be sued without the means of defence, or the piaiur 
tiff might by laches have n;^ade it bis own : but in such case 
the plainjiff may reply, that the note was bad or unpaici. 

16. The last plea I shall consider is, that of the^^^mZ 
iasue^ which is non asstunpfit. Though where the defendant 
pleaded not guilty^ it was held to be good after a verdict* 
though if the plaintiff had demurred, it ha4 been bad. 

1. Under this issue the defendant may go into equitable 
defeno^ : he may prove a release without pleading it, and 
take advantage of every equitable allowance possible. 

So in a^sumfisft for money had and received, the defendant 
may, under the general issue pleaded, give in evidence a 
retainer of so much money in his hands ^e to him by the 
plaintiff) without pleading or giving notice of it as a set-off ; 
fi>r th« plaintiff can only recover trbat in cqtiity and con- 
science 
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^lence t& due> ivhicb is what remains due after all fair dedu&> 
tions. 

3. So he can ^ivcfiaymcnt in cTidenceon the general is- Hattonv. 
sue, or he may plead it. For as there is no debt, there 2^?k**«q4,- 
sihall be presumed to be no promise. • 

And in an action against the maker of a promissory note^ Cbarrington 

the indorseris a good witness to prove it paid. ^- Milner. 

Peak N- P. 

i. So under the general issue he can give an usurious con- j^^^ Bemaid v 
tract in evideiice : for the statute having declared all such gj^ui. 
c<m:ract8 as nbsolutely vcidy there can be no aaaumftsit. i Scra; 198. 

4. So infancy m»y be gi^n in evidence on the general is« Ante. 161« 
sue. 3 Lev. 144. 

5. In an action on a prondssory nofe against three per- ^o«l<>nv. 
sons, two of whom were stated to beoufla^ed, and the last ^ i^^'Ren 611 
pleadtd nonassumfisUy the declaration misnamed one of the * ™' 
parties, whose name was on the note ; it wa^^adjudged, that 

at the triul, the defendant who had pleaded might avail him- 
self of this variance, between the instrument declared on 
and that offered in evidence. 

6. And in general whatever defeats the promise 13 good 2Sttti.733». 
evidence on non asaumfisit :' as where a seamair had sued in 

the admiralty com-t for his wages, and had judgment against 
him there, and afterwards brought assumpsit at law: the 
first sentence was held to be conclusive evidence against 
him. 

17. A«the defendant may plead double under the statute, ttXcllan v. 
ii must be observed that He cannot plead inconsistent fileasy Howard, 
as no7i asaumfiait to the whole deciarationi and a tender to a *^* ^^P' ^^' 
part : for if the non aaaumfiait be found for hftn, it Is that 
nottiing is due, whereas the tender admits something to h^ 
due. 

**4thly, OF THE VERDICT, THE JUDGMENT, 
AND WRIT OF INQUIRY. 

!• or THl verdic't. 

I . Where therfe are two or more defendants^ and one suf- H*nnaf Vi 

l&rs judgment to go by default, and the others go on to trial ; ^5"^^ *Lg^ 

the plaintiff cannot be nonsuited as to these, though he ^ '^ Igg-i 
cannot prove his case, but the defendant must have aver* '' 
diet. 

3. *« The verdict should follow the issue. For if the 
« plaintiff declares that the defendant" assumed^o dodiv«rB 
** things, and the jury find that he assumed to do only apart, 
the plaintiff hat), failed in his case." 

As where the plaii^tifT declared, that in consideration o^ Simmsv. 
9bc* the defendant undertook and assumed to give him 13/. a Wtestcott; 

field Cro.Eliz. 147. 
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Mufttard r. 
Cro. £Ll. 149. 



fibM of hemp, ami other matters ; and the juxy find thatthe 
defendant only pix>inised to give him 13/. The defendant 
had judgment. 

So if the plaintiff declared on an absolute promise) and the 
jury find a conditional one, the plaintiff shall not have judg- 
ment ; for the prombe in the first, case is entire, and if the 
plaintiff fails in proving part he foils; in the whole. And ia 
the latter case, the pronasc fonnd is not that on which the 
^kdntiff grounded his actioff. 

« • 

<' But where the ground of the action is not upon! ao^entire 
u contract, but merely in damages, there the finding of the 
» jilty may Vary. For it is a rule in this action that the. 
«' plaintiff may recover less than he goes for, but not more." 

Therefore io' an action on a policy of insurance^ where 
tiie plaintiff declared for a total l«»sylie was a}lowed to recov" 
er for a partial on« only. 

So in an action ^i a promissory note given for different 
considerations, the defendant may go into evidence of part of 
the considerations not l^eing performed, and so that part of 
the note is not due, or that pari has been paid, and the plain-' 
tiff may recover the remainder. 

So the jury may give less damages thi^n arc proved. As 
on a promise to pay for an horse a farthing a naiU doubling 
each lime, which would amount to an immense sum; 

%. ox. TH£ JUDGM&NT AND WHIT OF Z>'QUZRT. 

When tlie jury find af verdict they then settle the quantnntf 
of the damages; But where there is judgment by deikult, or 
on demurrer, or any oilier interlocutory judgment, then the 
plaintiff's ri|^ht to some damages is determined ; but the ex- 
' press sum is to be settled in damages by the intervention 
of a jury on a writ of inquiry, wluch goes to the shetiff, who-'' 
reti^ms them when found, to the Court> upoD whicb;tke 
pdaintiff obtains final judgment. 

[ 170 ] As to which these points liave been settled. 

£a&t India com- 1. In an action on an agreemet^ for goods at a sale, and 
paiiy v.^ Glover, judgment by default, ths<kftndant shall not in a ^ritof in^ 
' * quiry be allowed to go into evidence of fraud on the *ale ; for 

by suffering judgment to go by default, he admits the agree* 
ment as set out by the plaintiff, and the writ of inquiry is on^ 
1y to settio the quantum of tlie damages. 



ft Burr. 906. 



Gtrditier V* 

Cr)sdale. 

3Barr.904. 

3 Bl. Hep. 198. 

S. C. 

per Ld.Kenyon. 

"Toung V. 
Miliier. 

West. Sitr. Hill 
)t Gt^a 8. 

BoUero V. 
Andrews. 
26 Car. 2. 
Ver Hales. 
iSuO. N. r. 155. 



I Sm. 613. 
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i'homas. 
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9. If the action has been on a promissory note, the note in 
executing the writ of inquiry ought to be proved. 7'hough 
circumstances muy vary this r:ile, as hero where the defend* 
4int's attorney offgred to adntk Um; whole, if execution was 
9ta)te<t. 

BtSL 
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But in provingf the note, it is not necessary t5 be done by Bcvii v. 
the subscribing witness, but it may be done by proving the ojj^'^^i^^ 
party's hand. For the note being set out in the declaration, "' 
is admitted, and the only use of producing it, is to see Wheth- 
er any money is Indorsed on it as received. 

It was however In this case resolved> that where a judg* Green v. 
ment by default was on a bill of exchange, it was sufficient Heame^ 
to produce it without proving it, for that the amount was ad- 3 T. Rep. 3O3. 
mitted, and the only ifeason for producing it was to see if any 
part had been paid^ 

But in cases of promissory notes and bilh of exchange In ^J*^'^'^* ^* 

which the defendant lets judgment go by default, the pres- ^ ^^ 529-»-541 

em practice is to refer them to the master to ascertain the shepheidv^ 

amount of the note or bill and interest, without the inten^en* Charter, 

tion of a writ of inquiry. And this in both courts of K. B« 4 T. Rep. 27^ 
tind C B. 

If an indorsed bill of exchange is not paid when due, th« Auriol v. 
indorsee in an action against the indorser is, after a protest, J T^en 52 
not barely intitled to legal interest, but shall also have all the ^* 

incident expenses^ as exchange, &c. if such charges are nsL* 
sonable. 

3. If on a judgment by default and writ of inquiry, the ®**"?!T* 
plaintiff proves an account stated, and a balance then due to wq 3A5 
the plaintiff, the jury should give interest for the sum so set- * 
tied, from the time of it% being so liquidated to the briiiging of 
the action. And fier Cur* in this case, where a note is diie, 
it bears interest from that time ; where money is lent, it 
bears interest from the time it becomes payable ; but foi* 
money due for goods sold, no intei^st is allowed. 

There must be the same notice of executing a scire Jteti ^^•^^ ^» 
inquiry as a common writ of inquiry^ 1 Stni *6^* 

•Andthe notice should accurately describe the place where ^"V^^d ▼ 
it is to be executed, , for in ttiis case the notice havmg omit- sayer Rep, 18I ^ 
ted to describe the sig^ of the house where it was to be exe- mr ^71 i 
cuted, and also that it was to be executed "between two cer- 
tain hours, it was for that reason set aside« 

5. In this case the plaintiff, after obtaining an Interiocuto* ^^^^^ ^' 
ry judgment and the issuing of the writ of inquiry, became a 3 ^ViU. 358. 
l^ankt'upt ; but before the writ was executed ; notwithstand- 
ing which it was executed in his name ; it was moved to set 
this aside, on the ground that by the bankruptcy the proper- 
ty vested in the assignees, who should have sued out a acirf 
Jaciasj and the writ of inquiry have been executed in their 
names : but the Court held it to be good. 

He 6' Judgment 
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6. Jodgmt'ut on a >yrit of inquiry \vas set a$iiie i it appe&i - 
ihg that the uiuler-shcrifl' who had retuTRed the jury, was al* 
tomcy for the ^)laintifirib the uciioiu 

7. ^^^lere the defendant Is a foreigner, it is not necessary 
that the jury, on a >vrit ofinqurrvj should be that/^«' medieta- 

«. Where part of the jury, on a writ of enquiry, was cora- 
|)osed of persons then in prison for debt, it was held a suffir 
cieut reason to set aside the execution of a writ of inquiry. 

And note as to cdsts-^That where the defendant pleads a 
tender^ which is found against him under statute 43 JUiz, 6. 
If the damages are under fortv shillings, the judge may cer- 
ufy and dcpiive the plaintiff of his costs^ 

And in this case the Court ordered costs for not {;oing o^ 
tb execute a writ »f inqjjiry/ aa they do for not tjoing on t» 
Visri. 
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CHAPTER U. 

€%t %tU(m of <De6t. 

^^EBT is an action founded upon an exfireM contract'^ xti 
MJ which the certainty of the smn or duty appears, and 
in which the plaintiff is to recover the sum he goes for in 
numeroj and not in damans. 

This action I shall considery Ist, With reference to thu 
contract. 2dly, \nth reference to the person. 3dly, 
The pleadings. 4thly, The evidence. Sthly, The verdict 
and judgment. 

1. DEBT CONSIDERED WITH REFERENCE TO 

THE CONTRACT- 

ist) This is on simple contracts. 

Sdy On special contracts under seal, asbond and leases. 

3d, On matters of record!, aa judgments, statutes, and re-^ 
•cognizance^. 

1. OV DVBT OV 8IMPLB CONTKACT9. 

Debt lies upon all simple contracts, wherein there is a ^^^^J?*' 
^ommuution of property- for money. As for ithe price of * ^°* ^' 
goods sold, wherein the price has been ascertained between 
the parties : but for such causes this action is now seldom 
brought : first, Because the wager of law is allowed <: 2dly, 
Because it was held, That /the plaintiff must recover the 
cjcacf sum declared for, or he could not have judgment* 
-which being often uncertain, it has given way to the ac- 
tion of QM^umfint. 

But as this action may still be brought for simple con* 
tracts, it may not be improper to take notice of some cases 
in which debt vnil not Me. 

And i. Debt on ninfile contract will not lie against an exec-* P'mchon*s e 

fUor or adminiMtrator ; the proper remedy is an action on .the ^ Co. 87. 

•case. For the testator might have waged iiis law, vrhich ^^^"^ 

the executor or administrator canimot do. q^ e^^r, ^y., 

»[ ITS i 
2. If a man retains an attorney to conduct a suit for him, ^ands v. 
the attorney may have debt for his fees : but if one prom- Trevilian. 
iscs an attorney to pay him, if he acts for anotbcr persbn, Cro. Car. 
debt will not lie ; for there was na gwcT/ro ^m whereon to p^^Yo^'n^jn* 

fopnd 25^nayfti.4». 
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found a contract : the action should be on the promises : an4 
besides that, the attorney has a remedy against the party for 
whom be acted. 

Herd's case. 3- Debt will not lie against the accefitar f^f a bill pf exr 

Ssik. 33. change^ for notwithstanding the acceptance, the drawer still 

is liable ; so that it is not the actual debt of the acceptor, 
but he is rather in the nature of a security : but it lies against 
the drawer himself} for he was really a debtor by the receipt 
of the money. 

1. or d{:bt on sr^cxAL contracts. 

Thes^e are, Ist, On Bonds. 2dlyt For Rent. 

1. 09 X>EBX ON B0MB8« 

I shall first consider what bonds {ire good in Uiw ; an<) 
secondly, lyhat are void. 

<^ Bonds good in law ape such as are entered int« by par- 
^ ties able to contract voluntarilyi and for a <xms|deration, 
" which |s according tp law.' 



i» 



1st, A Bond must be by Parties able to contract. 

X^iti«s«S59. I. Therefore bonds made by 'V^^'i un^^cr 21 yeai^are 

void. 

Amd such is likewise the pase oi/eme9 covert, 

Ca Lit. 176. g^^ there is an exception, that infants may ttfnd them- 

selves to pay for meat, drink, apparel, or otfae^ necessaries, 
and it will be good ip law. 

A^'^n' ^^* *^ "^"^^ ^^ ^ ^^ obligation for the very «mniecc8saiy 

Cra £liz. 926. ^^^ ^^^ purposes : for an obligation, vdth a fienaUy^ condi- 
- tioning to pay for necessaries, is void. 

Beverley's case. ^* ^^ every deed whiph any mf^i non comfi09 makes, is 
4 Co. 123. ' avoidable. 

1 Res. 

Yates V. Bocn. *But modern resolutions seem to consider it as absolntelT 

2 Stra. 1104.1 void ; for the dt:ft:nda|i( to debt on a bond m^y plead non cMt 

*[ \Tjf. ] factum^ and give lunacy in evidence. 

In all these cases of infants, feme- coverts, or persons 
insane frem the weakness, want, or imbecility of judg- 
ment, or want of power, their contracts are deemed void 
in law. 

MIy, Bonds must be entered into voluntarily. 

Whtipdale'9 |. It is essential to a bond that it is entered into vohmtanly^ 

««. 5 Co* 119# for if obtained ty duress the bond is voidable by the obligor : 

^' |iut a^ the bond on the face of it appears to be good, tbe 

obligor 
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jjhligor must avoid the bond by fileading to it duress ; Iof the 
Court must cjecide by the verdictof a jury, if it was obtain* 
ed by duress or not. 

^< And these cases have been deemed dures6 sufident to 
** avoid a bond." 

If given by the defendant when under an arrest made naith^ Wooden ▼• 
out any cause of action ; or if the arrest was for a just debt, Coilins. 
hxjXmd^diQtvithout good authority \ or if the arrsst was made p^u'w ^0^170 
by a warrant from a justice of peace on a charge 0/ felony^ " ' ' | 
y)hen no felony tuaa in fact committed i or if a felony was com** 
mitted, yet if the arrest was unlawfully made^ h b duress : 
and bonds entered into by persons in custody under those 
circumstances, are avoidable in law. 

<< <\nd it is the same in a caurt of equity/' 

For though a man is arrested by due course of law, yet if NichoUs v. 

a wrong use be made of it, as compelling him to execute ^J!^**®^ 
deeds not before thought of) a court of equity ^iU coiisidcy * * 
it as dut*ess and relieve him. 

But duress of goods will not be sufficient k> avoid a bond : ^*"*"'**' ^' 
though held otherwise in I Roll. ah. . 6^7. | ^S!!^. 

« So duress shall oply avoid the bond as to the oh&gor fabn* 
<< self.'* 

Therefore it was held no discharge to the surety ^ who had Huscomb v, 
joined ip the boiul, and against whom there had been no du* Staiuling. 
ress practised. ^~* J*^- ^8?- 

d. If a man menace me except I make him a bond for 40/. ®*^ ^*fi?' ^« 
and I tel^him I will npt do it, but will give a bond for 90/. 
the court will not expound this bond to be a voluntary ope ; 
for non videtur consensum retenuissff qui ex fir€Scrifito minan* i ^'^ } 
tis aUquid vm^avit^ 



3dly, Bonds must be for a Consideration which is accord? 

ing to Law, 

That involves the consideration of, What bonds are void ! 
For such are void whose consideration is not legal. 

These are, 1st, such as are void in their creation ; or 9d^ Co. Lit. 2QQ b. 
^uch as are void by matter subsequent. 

Bonds void in law at their isreation are such whose considr- 
$ration is, malum firohikitumy or founded on express prohibit- 
ory statutes i as shpony, usury, ^c, 3dly, Whose consid- 
eration is malum in se. 3dly, Which are contrary to the 
good policy of the state, as in restraint of trade, ex. gr, 
and af e founded on the common bw. 

|. ('Bond^ 
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1 . ^ Bonds whosc^onfeiderallon is malum firofdhitum^: act. 
Ast, Bonds whose consideration is an usurious contracfor 
agreement. Sdly, Bonds given for money %ron at play. 3dlr^ 
Bonds given for the sale of ofBcest 4thly, Bonds given for 
Asinnoniccal consideradofi* 



I. Of Bonds whose C(»isideratian is4isurious. 

1. By statute 12 Ann, c. 16. «. 1. it is enacted* ^^ That no 
(< person shall upon any contract take for the loan of any 
^ monies, wares, (fc, above the value of 5/. for the forbear* 
^ ance of 100/. for one year. And all bonds and assurances 
^ for payment of money, whereon shall be reserved or taken 
<^ interest above 5/. fier cent, shall be void. 

But where the first bond or security is entered into dona 
Jidcy and the interest legally reserved, a subsequent agree- 
ment reserving more than legal interest on the Jlr^t contract 
shall not avoid it ; though the last agreement is ^dA under 
the statute. 

So where on an issue out of chancery, the case was^ the 
plaintiff was a malt factor, and had supplied the bankrupt 
with malt at*di#erent times, for which he usually drew at 
three months, and on the 2Sth of Jan. 1787, the bankrupt 
was indebted to the plaintiff 1 135/ : the plaintiff then deman- 
ded payment ; and on the bankrupt's asking for time, he in- 
sisted that 150/. shoidd be added to thedebtj as he would have 
nothing to do with interest ; these made together 12S7L and 
for the aggregate sum the bankrupt gave him Jive acc^ttan^ 
cett payable vnthin fourteen months. After this transaction 
the plaintiff gave him further credit to the amount of 597/. 
The two firstv acceptances were paid, amounting to 440/. 
In the month of October^ 1787, all dealings between them 
ceased, and the plaintiff then insisting on a better security 
for the whole which was due to him, he agreed to take an 
assignment of some leasehold premises, and in that deed tbe 
sum then due as the balance was secured, and interest at 5/. 
percent. Two questions arose on this : 1st, Whether the 
reserving the sum of 1 50/. did not vitiate the debt then due ? 
Sdly, Whether the debt for goods sold, was not extinguished 
by taking a deed to secure it ? But it was resolved, that the 
debts for the goods still subsisted unimpeached by the subse- 
quent usurious transaction, and unextinguished by taking the 
security by the deed, though it was agreed that the notes 
were void. 

But where in an action for usury, and it \i'as proved to be 
the custom to discoimt bills in London for persons in the 
country and that on such discount they had charged the 
usual discount of interest of 5L per cent, and five shillings 
per cent, on the gross sum, as commission to answer the ex- 
tra expenses of clerks, &c. kept for ibis business : this -wsa 
pdjndgednot to be usury* 

3. « Several 
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3. ^ Several evasions have been attempted of this sfatutcf 5Co» 69. b. 
*• but the courts have uniformly supported its spirit : for 
'«" however disguised the a^jreement might be, if ih fact it 
''^' was usurious, it has been held to be void.'* 

As I. Where the lender of money compelled the bor- L owe v. Waller. 
rower io take goods at a price considerably above their value Dougl, 708. 
in the form of a sale ; and afterwards had them re*purchascd 
at a lower price, whereby he reserved to himself a greater 
profit than ^/. fier cent, / it was adjudged to be usurious. 

But where in discounting a bill a person gives goods in Ridi v. 

part, which are charged at rather an liigh price, it shall not ^^PP^ns- 

be deemod usury, provided the price is not so exorbitant that f^?*"" ^^^^' ^ * 
k appears to be for the purpose of reserving exorbitant iiH ' 
tercst under colour of it. 

So where the defendant sold to the plaintiff goods of the ^^^^*^ case, 
value of 20/. and it was agreed that the plaintiff should pay ^^ *'**• ^^' 
£ur them within six months 34/. , this was held to ba 
ttsunous« • 

But JKiwever, where tfie plaintiff^ sold* good's^ viz. gold, to Floyer v. 
the defendant, to be paid for in three months ; but if nbt ^dwaxda. 
then paid, that the defendant should pay one halfpenny per ^^"^^ ^^* 
ounce for every month after ; though this exceeded Si. fier 
cent, yet it being proved to be the usage of_ the iradcj it waa 
on that ground held to be not usurious, though if it Uad not [ 177 y 
been a 6072a Jide sale, but tx>erely colourable to cover « loaOy 
it had been otherwise.. 

So where a person having occadon for a loan of money, Doe y. Banuurd^ 
applied to another to lend it to hirai, Avbo answered, that all Espi^^-Cas- N.P- 
his money was in the stocks, and that if he was to sell out 
at that time, he would lose by it ; but that if he would take 
etock at 75 (the current price at that time being 73)^ he 
would lend the money ; to which the party consented : this 
was held to be clearly usurious. 

So where a country banker discounting a bill took interest ^^!?? ^*^^ 

for the whole time it had to run, and, instead of paying mon- p^^j^^ cm. 

<;y for the bill, gave notes pay able in London three days after j^, p/200. 
sight : it was held to be usurious. 

So where illegal interest was reserved in the form of rent Bcdo v. 

for an house, it was held to be usury. ^*"°^**^2in 

' ^ Cro. Jac 440. 

S. ♦* If by any possibility above legal interest can be received 

*< in money, and that appears on the face of the contract) 

* it shall be deemed usury : for uncertainty of receiving 

-* does not prevent it from being so deemed an usurious 

*• contract.*' 

As where the bond reserved 10/. for the forbearance of Button v. 

20/. for one year, if the ^on of J. was t/ien alive^ though the P^^'S^T^^ei^. 

life of the son of yf. was Tinccriain, and so the interest might ^'^ *^' 

wholly 
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wliolly be losty yet ast hf his living, above legal interest was 
to be paid) it was held to be usury : And for a further reasonf 
that if the uncertainty of life might be allowed b% an evasion, 
the interest might be reserved on the contingency of many 
HveSf which would amount to a certaiAty. 

^ Bat a reservation whereby the lender of the money 
* may eventually obtain more in value than SL per cent. 
** but may also receite less, so that on the face of the instru-* 
^* ment it does not appear that he is to obtain in money, a 
^ certain advantage above 5/. fier cent, shall not be deemed 
" uKury/* 

Therefore where in debt on a bond, the case was, that 
the plaintiff lent to the defendant 100/. (for which the bond 
was given) for four years without intere^t^ but in consid:^ra- 
tion of which, the defendant agreed to find the plaintiff*^ 
daughter with meat and drink for that time, and also to 
take her into partnership with his wife, she paying a moiety 
of the charges, losses, &c. of the business^and receivings hi>lf 
the profits ; and further, that the dtfenclant was to board 
and lodge the plaintiff herself for 30/. fter arm. The de* 
fendant pleaded that the consideration of the bond was 
usurious, for that the boaixi and lod(i;in(^ of the plaintiff was 
worth more than 30/., and that that of the daughter was 
worth 10/. : the Court were clearly of opinion that this v js 
not usury, for the defendant might receive so much fn^m 
the skill, recommendation, and connections of the daugtuer 
as might be worth the consideration ; and she might receive 
a loss which would overbalance the consideration, as she 
might be made a bankrupt in consequence of this trading. 

3. " For the rule is general, that where the principal i» 
<< safe, and the interest only hazaixled, if that is more than 
^ legale the contract is usurious." 

*'* Therefore no contract shall be deemed usurious ib 
** which the lender runs the riaque of losing his firtncifial^ how- 
« ever large the interest reserved may be." As in the case 
of lending on bottomry or at respondentia^ in which cas<4 
though the interest reserved far exceeds what is legal, yet 
is the contract good. 

As whei'e Mr. Spencer borrowed 5000/. of the defendant, 
for which- he gave his bond for 10,000/., payable on the 
contingency of his surviving the Dutci.ess oi Marlborough ; 
though there was a great disparity of age, he being but 
thirty years of age and she seventy, so that the contingency 
of his dying first appeared so slender ; yet it beini; proved 
that he was of a very bad constitution, it was, on a solemn 
hearing, adjudged a fair contingtncy ; and though the sum 
reserved far exceeded legal intcivst, yet as the defendant ran 
the risque of losing l>oth principal and interest, the agree- 
ment was adjudged not to be usurious. 

« But 
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<^ But where the contingeiicy upon which the defendant Riebavdiv. 
«* is to lose the money is so yery sUghtf tliat k appears to be c"*^"Vro 
« merely an evasion ;*' as il it was on the contingency of a j ^^' 
young and healthy person dying within threo BMiiith% this 
ahall be deemed nsurioua. 

« Upon this ground it is that the grant of an anrm^ at f?'i."*«^°*^ 
<( ever BO great an under-pcice is not usory : because the ^^***330. 
'^priocipalis absolutely sunk and gone to the lender/' 

And though there be a certain value for sUch thingt^ and Tanfield v« 
the sum given much below it, it is not usury unless there is I"*^J|^ «- 
some secret contract tb repay the principaL "** ^* 

So that in cases of loana in this fiorm* the quesdsa turns Kichsids v. 
Upon, Whether there was a fair >i«rrA«*? ^f €(mBnmiiJty^ or a Bwwa. 
real loan oF money ilnder tiie (tolourof an aiflRty ? For if Cowp.?70. 
the substance of the agreement was ibr a /oon, a alight coloUJ'* 
able contingency shall not take the agreement out of the aU^ 
tite of usury, where above legal interest has been reserved. 

But where the grant was in the form of an annuity^ ani Mom^v* 
there was a clause in the deed th^t the derrawtr wigki rtfiai^ Haxdinr^ 
the sumghfenfir the armuiiy at a future period^ which wovdd ^ Wi^ 99D« 
seem to make the sum ad^ced a loan and the amuBty in« 
terest : yet the court held it not to be usury ; for the repay* 
ment was casual and depended on the borrower (the grantor) 
himself so that it was not in the lender's power to have his 
money at all events, so that as to him the principal was 
gone. 

S. Of Bonds given for money won at play. t ^^^ 3 

By Stat. 9 Jim. c. li. it is enacted, ^< That all notes^ 
<< bills, bonds, judgments, mortgages, of other aecurities 
« given by any person where the whole Or any part of the 
<< consideration of such securities $hall be foriooney or other 
<< valuable things won by gaming, or by betting on such as 
'< game, or for repaying any money knowingly lent for such 
'^ gaming, orient at the time and place of such play to any 
*< person who shall play or bet, shall be void. And where 
^* such securities shall affect lands, they shall enure to tbe 
<' uses of such persons as would be entitled to the lands in 
M case the person incuttubering the same had been dead and 
« the security void.** 

a. Of B(»ds i^ven for Sale of Offices. 

As to these it is enacted, by atat. S (9* 6 £d. f . e. U. 
" That if any person bargain or sell any oflice or deputation, 
*< or any part of them, or receive money or profit, or take 
^< any promise or assurance for the same, which office shall 
<< in any wise touch or eoncem the adminietration or execu- 
^ tion of justice, or the receipt^ controlment, or payment of 
.''any of Peking's treasure, rent^ revenue^ auditorships, or 

F f ^surveying 
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•< surveying manors or laads^ or the king's customsi o^ anv 
" administration or neeessary attendance in the custom-hou-' 
^' ses, or the keeping of any of the king's fortresses, or 
'^ which shall concern any clerkship in any court of record 
<< wherein justice is to be administered, all such bargains^ 
'^ agreements, bonds, and assurances shall be void : but tl^e 
<* act not to extend to any ofHce whereof any person is seized 
" of any estate of inheritance, nor to any office of paitner- 
^' ship, or the keeping of any house, park, manor, garden^ 
" chace, or forest." 

A-s where the plaititifr having procured for his brother 
(the defendant's testator) a place in the excise by his inter- 
est with the commissioners, and the tesutpr gave him a bond 
conditioning for the payment of 10/. a yearduiing his life; 
he died, ha^i[^ omrtted payment for some years before his 
death : and'm plaintiff having pat the botid in soit^ equity 
relieved the defendant against ic^ as~ occasioning extortion^ 
corruption^ and the sale of offices. 

But it has been decided, that where an office is within the 
Mtute, and the salary certain, if the principal makes a dffiu^ 
tyj reserving by bond a lesser sum out of the salary, it is 
good, orif the profits are uncertain, reserving a part (as half 
the profits) it ia good, for the ffts stiM l>elong to the princi* 
pal in whose name they must be sued for. But* where a per- 
$on so appmhted gives a bond to the principal to pay him a 
8Um certain, without reference td the profits, this is void un* 
der the statute. 

4. Of Bonds whose Consideration is Simony. 

As to this, it is enacted by stcvt. 31 £liz. c. 6. " That if 
^ any persons, bodies politic or corporate, which shall have 
^^ election, presentation, and nomination or vmce, or assent 
'' in the election, &c. of any fellow, scholar or other person 
'^ to have place in any cathedral or collegiate churches, col- 
•' leges, schools, hospitals, halls, or societies, shall take any 
*< monty or other pix>fit, or any promise or assurance to re- 
** ccive any money or other profit, eithfer to themselves or 
<( their friends, the place of the person so offending shall be 
« void.^' 

By 9. 6: " If aiiy person shall for any money or profit, or 
<< for any promise and assurance of money or profit, admit, 
<^ institute, instul, and induct any person into any benefice witii 
(c cure of souls, dignity, prebend, or other living ecclesias* 
**' tical, every such person shall forfeit the double value of 
^the living, and the benefice be void.' 
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Under tliis statute it has been decided, 

1 . If the chufch ia void^ a bond g^ven for the purchase of 
the presentaticQ is clearly simony, and- therefore void. 
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^. So if given for the next fircsentation^ the incumbent Winchcombv. • 

btmRtn extremity it is simony. Bishop of Win 

^ Chester. 

Hob l&S 

But the purchase of the advovfaon in fee^ the incumbent Banit v.Glubb 
being on his deffth-bed and in fiact dying the next morning, 2 Black, Rep. 
is not simony : for an advowson is a temporal and valuable 1052. 
HglU) and so capable of sale, and not simony, particularly 
vhereit appeared that such was noticnown to the person 
presented. 

^. And as to presei^tations during ip^umbtncy, it is tVLr 
acted by stat. 12 Ann. c. 13. ^ That if any person shall for 
<* money or profit, in his name or that of any other, pro- 
<< cure the next presentation .to any Uving ecclesiastical, r isi 1 
« and shall be presented and collated thereon, every such ** "* 

<< presentation shall be ^oid^ and such agreement shall be 
(^ deem«d a simoniacal contract/' 

But to this are certain exceptions, which, though founded 
on decisions previous to the statute, still are law. 3 Blatk, 
Cgm. .280. 

As 1st, If a fether purehafe^ the nexit presentation of a Smith 7« 

living as a fircrvision/or /us eon, it is not simony anci this though Shelboum. 
the son was present at the making of the agreement ; for a ' ^^^' ^** 
^her ^s bo^nd to provide for his son. 

2. Bonds given to pay money to charitahle uses, or as in Abigail Balder, 
this case, that the person presented should pay 10/. yearly ^ Mountfori 
to the son of the late incumbent while at the university, on ^^^' • 
rectiving the presentation, are not simoniacal, provided the 

patron or his relations are not benefited r as it would be if 
the 10/. had been reserved to iht fiatron's son ; for it is essen- 
tial to sjmony that the person presenting does it from some 
corrupt motive of profit to himself. 

" And in general where the cpnditipn of the bond is to 
<* enforce what it is the duty of the incumbent to do, such 
^ shall be deemed legal." 

As where in debt on a bond against the defendant as in* Bagshaw v* 
cumbeni of TV. in Derbyahirey the condition of the bond was, Brosly. 
that he should constantly and duly reside at the curacy housey ^ ^- ^®P« '^^* 
in and upon the curacy, or in default of such residence that 
he would resign w^hin ofie month after request, and that he 
would not commit or suffer any waste or dilapidations on 
the house, lands, &c. during the time he should continue 
curate. This condition was on demurrer adjudged to be 
good and legal, as being for the purpose of securing a per- 
formance of all those duties which by law he was bound to 
dischai*ge. 

3. General bonds-of resignation have beep held to bte legal Carlisle 
by many decisions, upon the presumption that they miglit 2 Stnu 22% 
Ve to enforce some duty from the incumbent, vthich was not Babbington 

^ H«tt,llU • 
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cenmify 10 tes at r» rr«jra whmihe ptitfciii'sMicame of 
age : but thcic bonds arc now he)d to be llle^ by a modem 
decision : but qwtre if bonds to resigni as to provide for a 
soa, or in case of non^rendence, i^tacfirfted in tktamditum^f 
lib toi^ aia not AiiU lefil ^ 

Fortiithk c«s»» vbicb vasdebtixn a b<md fro^i the de- 
fendant on bit pivNtttatkn (o a living, conditiflqiiic to resign 
it when the tUitfvn^M son vas ordained and could be |Mne- 
sented, and the defendant relied on the agreement being 
simonlaaLl 9 the Co«rt w iaxmntx gave ^udgmc&t lor |be 
plaintiff. 

5. Of Bopd$ void in Law, whose Conaideration is 
xnalmn iin se. Itttin. Ikatit, Ub. 3 tU. 20. 

I. As if a man be bound '^ >>^ obligation, the condition 

of wliich is, that he •ball kill J. S,, the bond is void. 

S. So where the defcad&ni*B intestate gave to the pblntiff 
a bond the condition of which was, that the filaintiff Mhoum 
Itve noith him in a etate qf'/omicutiony and^ that he should leave 
her an annuity of W. a year y the bond was held to be illegal 
and voi^. 

But if a man debauches o woman krfore chaste^ or having se- 
duced a woman before viituous, gives her a bond as a recr 
ompense, or a provision for her future support, it is ^f- 
9M«m pttdorisy and good in law. 
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And the practice pf counts of equity is tp the same cfieet. 

For if a common strumpet obtaix^s.a bond from ap in- 
experienced person, equity will set ic aside. But where a 
man debauches a woman, aiid gives h^r a bond, it SsprMndtafi 
pudicitiay and the irjury a sufiicient considerauon. And 
where such a bond was given, and the gbligor by dce4 
agreed that the sum should be laid out in an annuity for the 
woman, the execution of tlie bond not being proved, the 
party failed at law, but equity relieved the woman to its 
extent from the recital in the deed. 

3. (( The last class of bonds void in law, are those which 
« are not founded on atiy e^fpress prohibitory statute, but 
(< are against the common law, founded on the rule of law, 
« That contracts^ tphich it is contrary to the good fioHcy ^the 
« Btatute to eupfiort^ dre void.** 

These arc, 1st. Bonds given in restraint of trade. 2dly, 
Bonds given in restraint or marriage, and marriage brokage 
bonds. Sdlyi Bonds given for withholding evidence. 4thly, 
Bonds abridging persons of the rights pr powers annexwd to 
anydKceby law. 

I. Of 
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1. Of Bonds in Restraint of Trade. 

}. " Genera) Bonds given not tc foll<ma trade are void* 

But this is to be anjderstood with tome restrictiont. 

Bonds conditionhig eenerally that the obligor shall not Mitchell v. 

ibiiow a tnidCf even if a* consideration appcare, are roid ; UeynoUls. 

for it is for the puUic good that erery one should follow the ^ ^» Wms. 181. 
business he is fit for, wnd the courts never support such im« 

politic restrictions ; but particular restraints (as not to fellow . , 

a trade in such ^a street) may be good in law, in that case joiwfc.' 

only ivhcrea coruideratiqa Mflfitmrs, But without i»ttch conaid- Cro. Jae. 739. 
leration they are void. 

As where in conuderatiofi that the obUgee t<y)k the Chesinativ. 
obligor of the bond, ai^ instnicied her in the obligee's ^^inby. 
business, without anyfecy the obligor covenanted in a penalty * ^^* '^^ • 
not tofiUow that trade witfUn half a miie tf the obligee*^ then 
dioelling^ or where ehe should after be. This bond was held to 
be good, for it was only a particular restraiiu, and a consid* 
eration appeared, viz. instruction in tbe obligee's business 
without a fee. 

So where the condition of the bond was, that the plaintiff ^^vls v. Musou, 
should take the defendant aa lus assistant in the business of a ^ '^' ^^^P* ^^^* 
surgeon, for so long a time as it should pleaee the plaiuiifT, 
^nd the defondant^ in consideration the reof, agreed not to prac* 
tise for fourteen years >vithin ten miles of the town wherein 
the plaintiff resided, tins bond was adjudged to be good. For 
^ere was a good consideration, the credit and advantage to 
be derived fixxm the defendant's situation with the plaintiff. 

But if the condition of the bond is, that the defendant shall Tl;wnnp;.cn v. 

buy but a certain quantity of the articles l»y deals in, or only ^la^vt/ 

of certain fiersonsy or at such and such timeSy the condition shall °"*^^' ■*' 
be deemed as a restraint of trade, apd void in law. 

2. « And so though the bond is not absolutely prohibitory 
<< of the obligor's fallowing a trade, but that if he does so 
^ within the place restrained, he shail fiay a sum of money y it 
^ is void, for its effect is in restraint of trade.^ 
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As where the condition of the bond was, that if the de- Colgate y- 
fendant's son should follow the business of an haberdasher Batchelor. 
within the county olKenty or city of Rochester or Cxtnterluryy ^^^* ^^* ^^* 
that he should pay to the plaintiff 30/. It was adjudg^ed to 
be void as a t*estraint of trade. 

3. Of Bonds in Ac^traint of Maniage^ asd Marriage 

Brokage Blonds. 

\. " Boadst whose conditions are in restraint of marriage$ 
'^ are void on the saiQ? principle of impolicy as those in [ i'^ j 
•* reatraint of trade.** 

At 
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As where the defendant gave to the plaintiff a |»roiniae of 
marriage, under seal, in these words : ** Hereby I promise 
Mi». Catharine Lotue that 1 will not inarry^yvith any per^n 
beside herself ; if I do, I agree to give her 1000/. JV. Feer9y* 
The defendant having married another, was sued on this cov* 
enant, and the plaintiff bad a verdict. But judgment was 
arrested : for it was x^ot a covenant absolutely to marry, but 
to restrain the defendant from marrying any other person, 
though the plaintiff was not bound to m&rry him ; and so 
being in restraint of marriage, wa3 adjudged to be void. 

2. Bonds given to firocure a marriage with any pecson are 
void. For in general all marriage brokage bonds are 
void. 

S» Bonds giyen <o refund part of a Jtiarriage fioriipn are 
void, as fraudulent on the con]tracting parties. 

4* Bonds giveti to each pther by a man apd woman* 
under a penalty, to marry after t/ie death of the father of one 
of the parties, are void. For it is a partial resti*aint, and 
fraud on the parent, apd tends to encour^e the disobedience 
of children. 
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5. So where the plaintiff undertook by bond that in con- 
sideration of the defendant's giving his consent that his ward 
should marry the plaintiff, that he would release aid ntmi^duc 
by the defendant to hi9 woard^s estate, This bond was deemed 
to )>e void. 

A'otef These cases are inserted here for the sake pf uni- 
formity, being the proper objects of relief in a court of 
equity ; though according to the doctrine in 2 JViU. 348, 
such illegal consideration might be pleaded to an action of 
debt on the bond. 



3. Of Bonds given for the withholding of Evidence. 
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All such bonds are illegal and void. 



As where the defendant and pthers being indicted for 
perjury by one Rudge^ the plaintiff gave his cote to Rudgt 
for a sum of money to induce him not to prosecute ; and 
the defendant, to indemnify the plaintiff against the note, 
gave the bond in question. JRudge did not prosecute ; and 
the pll^ntiff paid him the amount of the note, and then 
sued the defendant on the bond, who having pleaded the 
consideration, it was resolved, that the note being given 
for an illegal purpose, (the compounding the prosecution,) 
and the bond given to secure aild repay that) that the bond 
%vas illegal and void. 
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4. Of Botods' abridging the Rights o)r Powers annexed to 

any Office by Law. 

" Wherever by law particular powers or rights are an- 
" nexed to any ofRcC) bonds limiting or ftbridging the cxer- 
<• cise of those powers are void." ^ 

As where the plaintiff, who was sheriff of Hamfiskire^ on Sir Daniel 
his appointing ^person his under-sheriff, took a bond from N^^'^o" v* 
him and the defendant as his surety, one condition of which ^^^ J^^. 
was, '^ that the under-sheriff should not execute any extent, 
liberate^ elegit> or other process of execution, for any sum 
above 20/. without first acquainting the plaintiff, (the sheriff) 
nvith the same, and getting his special warrant for the exe- 
cution.*' To debt on this bond the defendant demurred, 
when it was resolved, that the office of under-sheriff is of 
long use, and, as deputy to the sheriff, he is invested with 
all the rights of office of the sheriff himself, such as execu- 
ting process, executions, &c. that the sheriff therefore can- 
not make an under-sheriff without giving him those powers, 
or abridge him of any part of them. That this condition, 
therefore, being to deprive the under-sheriff of one of the 
rights annexed by law to his officey was illegal and void. 

For it is essential t6 the appointment of a deputy, that |^^'qJ' ^"*^^ 
he be invested with all the power and authority of his prin- 
cipal ; and any covenant or concUtion to restrain it, is void 
in law. 

But under thi<i head of bonds void for the illegality of the 
consideration, two cases deserve notice. The first is, " that 
•« though money has be n lent to be afifilied to uses contrary 
<^ to law by the obligor of the bondyand that known to the ob- 
^' ligee lumself, (the lender of the money,) the bond is good. 
<•' Though if the bond had been given to discharge a debt an- 
«• sing from an illegal transaction between the obligor and 
•'< the obligee, it had been otherwise.'* 

* As where the plaintiff and one Hichardaon were jointly K*»lnicy v. 
conceraed in certain stock-jobbing contracts, which were ? b'*°"2069 
contrary to statute 7 Geo, 2. c. 8. and the plaintiff having petric v. 
paid 3000/. on that joint account, the bond in question was Hannay, 
Ijivcn by the defwndant for the repayment of a moiety of that ante 89, S. P". 
Kum by Richardson, On debt brought on the bond this spe- *[ 186 } 
cial matter was shewn, and on demurrer the Court was of 
tfpinloo. That as between the plaintiff and the defendant h 
^ing a fair loan of money, and nothing illegal, the bond 
^as good : but bad it been given yc^r the money due on the con* 
tract for stocky contrary to the statute, it had been void. 

Sccondh'. 
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Secondly, *< If a bond is for performance of articles of 
<< agreement, and part of them arc contrary to law^ though 
^ part of them are legal, yet is the bond void in toio. 

As where in debt on a bond for perfonhance of covenants 
in an indenture, they appeared to be that the defendant cov- 
enanted that he being customer of London^ had made one 
Smiih (who was the plaiDtifT's testator) his deputy, and that 
he would surrender his letters patent, and procure others ap- 
pointing Smiih and him to the office, and that H Smith died 
livinif the defendant, that he would pay to his executor SOOIT. 
for which this action was brought. The defendant pleaded 
the statute S Ed. 6. c, 1 6. against the sale of offices. The 
ptaintifT insisted, that part of the covenant being good, that 
the obligation should be good as to these : but it was adj«dg^ 
ed tliat the whole obligation was void, for so by putting iii 
one good covenant, the whole statute would be evaded. 



Co. Litt. 20&. 



Ibid. 
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Laughter's case. 
S Co, 21, b. 



S. Bonds void by Matter flubsequem, are these ; 

1. If the condition of a bond is possible at the time of 
making (as if the condidou be that J, S, shall marry jf. B. 
within a month) but before the time come it becomes xtH* 
possible, first, By tht act tf God (m if A, B. dies wittun the 
time ;) or secondly. By the act qf the ohUgee himself {za if he 
marry her himself ;) or thii*dly, By the act of Lam (as by 
•^. B. marrying anotlier, so that to marry J. S. is contrary 
to law ;) in all these cases the obligation is saved, and the 
boadvohi. 

But if the condition of a bond is impossible 9^ the chne of 
making, ao that the ebligof shall go to Rome in a day, the 
bond is not void, but i« single, that is for the payment of 
money without any condition. 

3. If the condition of abend consists of two paitsin the 
disjunctive, and both are possible at the time of the bond 
(as where it was that the defendant should eiiher purchase to 
the use of J. S, his heirs, (0V. lands of a certain valae, or 
leave to the said /. S. by legacy, or otherwise, money to such 
an amount, that then, Isfc.) and one becomes impossible by 
the act of God, the obligor is not bound to perform the other 
part, for the condition is for the benefit of the obligor, and 
he has his option to perform eitiierpart to save his condition ; 
and when deprived of one by the act of God, he shall not be 
called on to perform the other. ft. of 
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1. "At common law no actlbn of debt lay for thd af- 
*' rears of a freehold rent| duriDg the cootinuance of the 
" lease." 

Therefore if there was a lessee for life, and the lessot Andrew- OgntPs 
died, and the rent being in arrear, such rent was not recover- ^^*» * ^®- 4^- 
able during the continuance of the life-estate ; for the ar- ^^' ^^^ ^^^* *• 
hjars belonged to the dkecutdr, but coiuld not be recovered^ 
as no actida of debt lay for themi and the heir had nO 
title to the rent which bec^ame due in the lifetime of the 
ancestor. 

« But after the determination of the estate for life, the %if'£^^'. 
« arrears then due were recoverable at common law by Litt 162**5**' 
<< action of debt, for the sum due was not as a freehold 
*< retit, but as a personal charge.' 
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2. But a change was effected by statute 32 H. 8. c . 37. 
tirhich enacts, " That the executors or administrators of st 
« tenant for life (that is fiur autre w>, living cestui gue wV, 
« Co, Litf, 169.) in tail or in fttf may have an action of 
" debt to recover all arrearages of rent due in the lifetime 
" of the lessor, and during the continuance of the estate for 
** life, from the tenant for life, who continues in posses* 
'« sion, and ought to have pakl the rent to the lessor when 
« living, or against the executors or administrators of such 
•< tenant.** 

And by the 3d sect, of th6 same statute, « The hifsband t ' ^36r ] 
" may have debt for arrearages during the Ufetimc of his 
•* wife, in her right." 

This statute only provided for the recovery of the rent ikf Ahbpof 
arrear at the death of the lessor, but gave no action of debt Winchester v. 
to him duriiig his life, s6 that during that time hii only rein- ^'^^'i* 
edy was an assize. But that wa* provided for by statute* Ji^i **^""' 
8 .^nn. c, U. *. 4. which enacts, « That any person entit- 
•^ led to rent arrerfr on a lease for life or lives, may have an 
'< action of debt during the existence of the li^, as on a* 
*^ lease for years during the term." 

3. Such wad the case' of rents reserved oh f)$ehold teas^ ; L'<^- ••^- ^ 
but rente reserved on leancf Jbr years were at all times recov-* 

crable by attion of debt. 

4. So where there is tenant at vfill^ with a rent reserved, Litt. icct 79, 
the lessor might al#ays have an action 6f debt fof arreai'^gf 

fent. 

5. As to tenants' ai sufferance^ it seems that aVi^CiiOfvof 
<cbt lay not against them for rent arrear, for th«"dommtt 

G g yif90 
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WiB^ (feurttined, gnd tbey were in by wroii^ jr but in sueb 
Cases there ig now a special provision made by stat. 4 Geo. tf, 
c. 38. which enacts, ^^ That if tenants for life or years, 
^ or persons coming in under or by collusion with thenii 
<^ Ao(d «rveri after determination of their estates, after de- 
^ mand made in writin|^' for delivering possession thereof 
^< by the person* having the reversion or remainder therein 
^ or his agent, mch tenant shall forfeit doubU the vtflue 
^ of^ the premises, to be recovered in an action of debt." 

And by stat. \l. Oe9. S. c. }4. «. 19. it is enacted, 
<^ That in case any tenant shall give notice of his inten- 
^ tion to quit the premises, and shall not ac^rdingly de* 
*^ liver up the possession at the time in such notice con* 
<< tained, the s^d tenant, his executors or administrators^ 
*< shall pay to the landlord double the rent tMch he vwtld 
^othervfUe have paid** 

Upon these statutes several decisi<ms have taken place. 

WUkinaoo |. A receiver appointed under an order of the Court of 

V. CeUty. Chancery, is ^ an agent properly qualified" within the 

^"^ words of the statute ; and if he gives notice to the tenant to 

quit, and the tenant holds ovei^ he shall ibrfidt the double 

Talue. 

3. Where the statute says, « After demand and notice 
r 1 ao 1 ^ writing,** the notice ih writing is of itself a sufficient 
y^^^^ ^ demand. 

2 fi^RtfP^! 5i The notice to quit, under stat. 4 Geo, ^. may be befbre 
** ^* *^ tbe expiration of the lease or time of demise. 

Doe ex dem. ^^ ^^ notice to quit has in all cases reference to the 

Finy V. H«7.eU. taking ; so that where premises are let by the month, a 
£8pin.CaB.H<K nyooth^s notice to quit is sufficient. 

S*C. 1037* 4; One tenant' in common may maintain this action for 

the double value of his moiety. 



TifnininsT. ^. The notice^ the tenont to quit, under stat. U Geo. 3. 

?2!iir*?«w ^^*^^ ^^^ ^ ^ writing. A parol notice to quit is suffi- 
cient. 



a Burr. 16G« 



Si €■> • f» A parol demise from year to year is s^ sufficient hold- 

ing ^thin the sta^te, so as to subject the tenant to the penal- 
ty of double rent, if he holds over s^er 1^^ hfts given notice 
to quit. 

:,* !* B? «ftt. 1 1. Geo. 2. c. 19. *. 13. «« If an ejectment is 
<< served on any lands, ^r. if the tenant does not give notice 
" to the person of whom he holds, of the service of such 
^ ej«9ltcaj^nt, he shall forfeit three- years rent of the prefnises^ 

^^^ tt> t>« jcGOVor^ by ««tion af deU." 

• ■♦ 

3* or 
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S. OF DEBT ON MATTERS OP BECdRO. 

^These are, ]st> On Bail Bonds and Recognizances, 
td, On Judgments. 3d) For Amercements in inferior 
Courts. 4tb9 For Costs. i;th> On Statutes and Reoogni* 
nances. 

Isti Of Debt on Bail Bonds and Reoognisances. 

J. B)r Stat. 12 Geo. 1. e. 29. it is enacted, << That no 
<< person shall be held to special bail on any process issuing 
<< out of any superior court where the cause of action shall 
^< not amount to 10/. or upwards ; and in such case affi- 
« davit shall be made of the cause of action, and the sum 
^* specified in such afBdavit shall be indorsed on the back of 
<< the writ or process ; for which sum so indorsed the sheriff 
^< shall take bail, and for no more.'* 

But If the sheriff does take bail for more than ikt sum ^^'^^^^ 
sworn to and marked on the writ, it is not for that reason ?^^|7^p 
void, though he may be punishable. 

This statute therefore settles ^be only cases in which a 
bail-bond is to be taken, viz. when the debt amounts to 
iO/. or upwards ; and the manner of taking the bond is [1^3 
settled by stat. S3 H. 6. c. 10 a. I. which enacts, «' That 
^ the sheriffs shall let out all persons in their custody, by 
^ force of any writ, bill, or warrant, in any action per- 
<« sonal, or by cause of indictment of trespass upon reason- 
^ able suredes, except such persons as are taken by execu- 
^' tion, eafiiaa utlagaturh^ ejtcommunicato Qafiiendoj surety of 
« the peace, or such as are committed by fecial command 
<< of the justicea. 

« 

<< And no sheriff shall take any obligation for any cause 
^ aforesaid, but to themselves by their name of office, with 
^ condition that the defendant shall appear at the return .of 
^ the, wiit at the place required in the writ : and, if the obli- 
<^ gadon is taken in a different form, it is veid.' 
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Under this statute it has been decided, 

1. << The undertaking for the appearance of the defend- ^oganv. 
" ant must be by bond ;** for where it was an undertaking in J^?^?" 
vrriting only to the following effect ; That one Ste/thens hav- ^ * * '^^ *^^ 
xng been arretted by the plaintiff (who was bailiff to the sher- 
iff of Surry) on a writ for 35/. the defendant undertook to 
put in good bail on or before the return of the writ, or to 
suiTcnder the body of Stephens to the plaintiff, or on default 
to pay the debt and costs. Afterwards the plaintiff was 
obliged to pay the money, the defendant not having perform- 
ed any of the conditions and brought maumpsit for the money 
so paid, against the defendant on this undertaking, when the 
Court held, That the statute having pointed out the mode, 

viz. 
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Scryven v. 

Dyiher. 

Cro. £liz, (TS. 



Per Buller. 
1 T Rep. 122. 
Sjrmes v. Oakct. 
3 Sua. 893. 

Bennet v. 
FUkins- 

1 Saund. 20. 

[ 191 ] 

Samuel V.Evans. 

2 T. Rep. 560. 



Shuttleworth y- 
pilkington. 
2StTa. 1156. 



Empson ▼• 
Bathurst. 
Hutt. 52. 



Mills V.Bond. 
1 Stra. 399. 



viz, by bond J that it was to l>^ pursued ; and tba^ a simply 
contract undertaking was void. 

2. " So the bond must be « with 9uretie9^ for such are 
" the words of the statute.*' Therefore where the bond 
was only by the dffcndant hiinMe{f, conditionings that be the 
said R, Dyther would personally appear before the £istg*a 
Majesty at We^tminater^ die Patch, 15 diety to answer, (9V. it 
was held to be bad* fiut a case was quoted of a Sir IT. 
Drurvy wherein it was held| That an obligation with we 
mirety was good. 

3. « So the bond must he made to the aheriff ^ fd» name 
" <lf office ;'* but the Court held, that though such ought to 
be the forin» yet that in this €:a9e the bonds being laid toi- 
vend, eidem vifecom. If QUign, waa snflficient- 

4. << The condition must be to appear ai the return ^ 
<^ the writ ;" for where the aheriff took a bail-bond for the 
appearance of the defendant at a day different from that in the 
vxrity it was held to be void. 

So where the condition of the bond was for the defend- 
ant to appear on the Morrow of Ml ScuU (Zd qfJSTcfvemberJj 
and the date of the bpnd was the ^h t^f J^orvember^ it wa^ 
adjudged tP be void. 

^< But. if the substance of the return appears in the bond, 
w the very words of the writ need not be set out.'" 



•> 



For where the writ was returnable coram domino rege 
ubi cung ,/ucrimuM in JingUa ; and the bail-bond wanted those 
latter words, it was nevertheless held good. 

- 5, " The statute extends only to cases on meane process; 
<< and all other obligations made to the sheriff are void. 

For where the 1x>nd was given to the under-sheriff for a 
sum for fees of executing an extent, it was adjudged to be 
void under stat. 23 H. 6. for one view of the statute waa to 
prevent extortion by confining the obligation only to the con- 
dition of appearing. Cro, Miiz, 808. 

" And it must be founded oh good and legal process ;'* for 
where it was taken on a vrit which appeared to b^ returna- 
ble on a day out of term ; tlic writ bt:ing void, th^ b^il-^bond 
was held to be so too. 

Though under th^ statute, if the defendant did not appear} 
the bond was forfeited, yet the plaintiff was delayed in his 
suit ; for remedy of which, and to expedite the procet-cJings. 
it was enacted by stat. 4 Sc 5 jirm, r. 16. s. 30. ^ ThsU if 
'( any person shall be arrested by proceas out of the courts 
(< at tVestminaterj at the suit of a common person^ and 
<< the sheriff or other officer take bail, the sheriff at th^ rev 
<< quest and costs of the plaintiff, or his attorney, *hmli 

a9*ign 



i* assign the baH-bondy by indorstng the samc) and atlesiing it 
" under his hand and seal, in the presence of two witnesses 
*' without stamp, provided it be stamped before action brought 
" thereon ; and if the security be forfeited) the plaintiff af- 
** ter assignment may bring an action thereupon in his own 
'*name." 

1. As the appean\nce»day is tlie quarto die post Wx^rtXxxtn- Stadjey v. Sturt. 
day, the assignment shoijld not be made till the Jour days are 2 Stra. 782. 
expired. 

But of the four days the return-day itself is exclusive, and Bullock v. • 
this day following is counted the first ; and therefore where ^^^^^^l* 
the return day was on a IVeBhesday^ the bail-bond was held r 192 1 
not to be assignable till after Monday y for Sunday is not to 
be reckoned as one of them ; and where it is th^ fourth d^yi 
the party shall have all Monday to put in \\\^ b^l, 

2. The sheriff may assign the bail*bpnd in my county>and Gregson v. 
the plaintiff has his ejection to bring his action either in tlie Heacher. 
county where the assignment was madei or in the county to 2.Stra. 727« 
the sheriff of which the writ was directed : as here, where 

the writ was into I,ondon, and the assignment |ii Middlesex^ 
where the action was brought. 

.3. The she riff, or under-sheriff, may make the assigpm^t Kitaonv. Fagg, 
of the bail-bond, ^nd these only can make it ; for where in ^ ^^™' ^' 
this cast; the assignment was proved to have been made by 
the ui)derrsheriff*8 clerk^ it was adjudged to be bad, 

4. And the action on the bail-bond must only be brought Walton v. Bcnu 

in that court Avhere the bail was given, or otherwise the pro- 5-®°"' ^^' 
ceedings will be stayed, for the writ gives jurisdiction to that ^[1^^143 s.P. 

f:ourt only. ^ 

It was formerly a doubt whether the statute 23 H, 6. was Samuel v.Evan^, 
not a private act : but in the case of Saxby versus Xirkusj 3 T. Rep. 569. 
Bidler^ JV. P, 224, if was held that the statute 4 45^ 5 Jinn. c. 
16. by recognizing it, had made it a public act, and accord- 
ingly where the plaintiff had declared a^ assignee of the 
sheriff ; but in setting out the bail-bond, it appeared not to 
be within the statute, and so void ; the Court held. That 
they could take no notice of the statute of Hen. 6. without its 
^ii)g pleaded, and that the judgment might be arrested af- 
ter the plea of non est factum. 

3. ^' Such are the cases of bonds given on mesne process. 
" I shall now consider the recognizance entered into by the 
«* bail above ; whereby they undeitake that if defendant be 
^i condemned in the action, tliat he shall pay the costs and 
" condemnation, or render himself up a prisoneri or that 
^* they will pay it for hiqi.** 

^ V Upon 
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Hobs V. Tcdczs« 

tie. 

Cra MliZf 597. 



Price V. Price. 
Cio. Eliz. 733. 



Hoarev. 

Mingay. 
2 Stra. 915. 



Milner v. Pettit. 
ILord Raym. 
720. 



Walmsley v* 

Havand. 

Cro.Eli2.618. 



Upon this recognisance the plaintiff in the original acdon 
may have debt against the bail, incase of the default lof the 
principal ; but as the declaration is very prolix, it is more 
usual to sue the bait by ecireJacUiM ; and debt is only advise* 
able where the principal has run away, and the bail are like* 
ly to become insolvent ; and for this reason, that in debt on 
the recognizance the bail are held to special bail, but not so 
on a 9cir€ Jaciaa, 

But as debt may be brought against the bail, it will br 
proper to consider the cases on that head. 

I. Before the plaintiff can proceed against the bail, either 
by debt or Btirefaciaay there must issue a ca, sa. against the 
principal (the defendant in the action ;) for one cdF the con* 
ditions of the recognizance was, that the deS^dant's body 
should be had in execution ; and therefore the recognizance 
is not forfeited till that is not fi>rth-ceming, which is only ju- 
dicially known by the return of non C9i invtnttu on the ca. m. 

Therefore where the bail brought error and assigned it, 
that judgment was given against them without aay ca. sa, 
having been awarded against the principali judgment was far 
that fault arrested. 

3. But a difference is to be observed where the proceed* 
ings are in debt on the recognisance, and by Bcirejbciaa, 

^ For if the plaintiff brings debt on the recognizance against 
<< the bail, they can surrender theiv principal be/ore the re- 
•< turn qf the firocete agtdnat them^ but not after.** 

For where the plaintiff having brought his action on the 
recognizance in C. B, but finding that th|e defendant (the 
bail) was an attorney of B, R, was forced to desist, and filed 
his bill in B, R. the first day of Michaelmas term ; on the 
20th of October the defendant had surrendered his principal ; 
on motion, the proceedings were stayed ; for those in C,B. 
were of no avail, and the render of the body being before re* 
turn of the process, ^as time enough : for the plaintiiT 
should have commenced his action in the proper court at 
first. 

And where the plaintiff brings debt against the bail, they 
shall have eight days after the return of the writ to surrender 
the principal : and if there are but four days in the term 
after the return, they shall bavc four days in the term fel« 
lowing. 

But where the plaintiff proceeds by scire Jbciast upon non 
eat inventus returned, the bail have till the return of th^ 
second scire facias to surrender the principal and discharge 
themselves. 
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And the first sdrefacuta may be tested of the $anie day the Steward ▼. 

ca. «a. is returnable. 5*1?*^^ «-,^ 

2 Stra. 866. 

And there should be fifteen days between the teste and the Alysonv. 

return of each 9cire Jktia9. Byston. 

Cro. Kilt. 738. 

Therefbi*e where the ca. 9a. was returnable eras. Trin. 7th peale v. 

of June^ and the first Bcire facia* was returnable (Quinden. Watsoa 

Trin. 21«/. June^ but theUut on Tres. Trin. 99th June) this 2BLRep, «22# 
last was quashed, thete not being fifteen days between the 
teste and return. 

«< But this allowance of time till the return of the second 
^ scire faeiasy is not matter of right but of favour." 

For where the principal died before the return of the sec- i g^J'jJ^J^* 
cmd scire facias^ the bail were held to be liable. And in a 
yet stronger case, 

Where the principal died after the return of non est invert^ ^ StofaTblTT^ 
tus and before any scire facias issued, yet were the bail held 3 VTUs, 67. 
to be charged : for in strictness of law the bail arc chargea- 
ble after the return ofnon est inventusy and the scire facias is 
merely ex gratia* 

3. <i But in the following cases the bail shall be dischar-* 
" ged." 

1. " Where there has been an actual surrender.^* 

But where the action has been by original^ the bail need not Bailey v. 
surrender on the retvfrn-day of the scire fatias^ but have till f^**^**^^' 
the appearance-day, that is, the quarto die fiost^ to do it. , "**'^' ^^' 

<< And the surrender must be during the sitting of the 
« court." 

For where on the Second scire fcccias issued against the bail, Simonds v. 

they surrendered the principal on the quarto die fiost to a Middleton. 

judge at his chambers^ the surrender waff held to be too late, ^ ^*^** ^^^"^ 
and the bail fixed with the debt and costs. 

However, before the bail are absolutely fixed where a sur- Webb v, 
render can be made, they should be summoned time enough ^"^'J^^* ^^ 
to make a surrender of their principal ; for where in this ^ * ^ '^* 
Ciase the scire facias was returnable the 14th of Mnfemberj 
and tjhe bail were not summoned till about an hour before the 
rising of the court, and the sherifiT returned scire feci^ the 
couit set the proceedings aside, holding that summons insuf- 
ficient, as beitig too shoit notice. 

2. « If an actual surrender cannot be made." [ 1^5 J 

As where the principal became a fieer^ so that by law his J/??*^'^' 

body could not be surrendered, it was heW that an exoneretur iy^^\c 
should be entered on the bail-piece. . %• •» 

Yet 
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Ibbotson V. 
Lord Gal way, 
6T, Hep. 

Bond v>I?aac« 
k Burr. 339. 



toflfv. Kef- 
bridge. 
Crow Jac. 94. 



Meyer v. 
A rthur. 
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Emersen. 
\ Stra. 526. 



Kverett v, Gfrv. 
1 Stra. 443. 



Wickfitedv. 
Bradsbaw. 
Hob. 116. 
[ 196 ] 



Hunter v. 
Sampsoiiv 
3 Stra. 781. 



Yet where the pnnclpai became a lunatic, on motion fof 
IcaiYe to enter an exoncretur on the bail-piece, the Court re<i 
fiised to permit it. 

So where a man had been /treated and was then in custody^ 
and 80 that by stat. 29 Gcq. %. c. 4.«. 14. he could not be 
taken out of his majesty's service, except for a criminal mat- 
ter, his bail in a civil action were allowed to bring him into 
court by habeas corfiua^ and surrendered him by committing 
him to the custody of the ro^nrshalr and inttanter remanding 
hiija to the Savoys after entering an exontretur on the bail^ 
piece. 

3. << Though the defend&nt has judgment in the court be^ 
** low, yet the bail are not thereby actually discharg^'d.** 

'tot if error be brought on that judgment, and it be rever- 
sed, the bail still are liable, though the condition of the re- 
cognizance was to surrender, tS^c. if condemned in the action^ 
in the said court ; for the judgtaent being reversed, it is as if 
it never had been. 

4. Bat if the plaintiff has judgment, and the defendant 
brings a writ of error and a sci. fa. is sued out, proceedings 
ndll be stayed against the hail ; but it is on the terms of the 
bail's consenting that if the judgment be affirmed, they shall 
surrender the principal, or give judgment on the scire facias, 

1. " But it must be on application by the bail, before judg-f 
<• mcnt against them had on the scire facias J* 

For where the plaintiff g6t JMdgment on the scire facias 
against the bail, pending error by the principal, and took 
them in execution, and they moved to be discharged ;fiercur. 
if the bail had applied before judgment,- the court would have 
stayed proceedings : or if an action of debt had been brought 
on the judgment, they would have granted an imparlance ; 
but the bail by suffering judgment to go, have submitted to 
meet the plaintiff, and the judgment must stand. 

2. So the bail must apply to stay proceeding before there* 
turn of the second scire facias : for after the return of the 
second scire facias the bail cannot surrender the principal, 
uiid therefore are fixed with the debt and costs. 

** And the reason of tliese decisions is this :** Thtit pending 
a writ of error, the court cannot award execution, so that no- 
Ca/iiasc?in go against the principal ; and therefore as the bail 
cannot take and surrender him, they Shall not be charged. 

3. But the court will not stay proceedings against the bail 
merely on bringing 9^ writ of error, unless bail to the "Wrif of 
error has been actually put in ; for till then it is no absolute 
supersedeas. 
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So if the writ of «rror appears to be brought merelf foi* the I*ooI v. 
purpose of delay, as where it was sworn that the defendant 1?!^'"^ yg 
and his attorney had declared that they would delay the plain- * ^'' ' 
tiff by every means possible, the court refused to stay the ^ro* 
ceedings against the bail. 

3. Of Debt on Judgments. 

I. " Ifa man recovers in the superior courts ti. debtor Speak v. 
" damages for any injury, in any action real or personal, he Richanb. 
« may afterwards hai^c an action of debt on that judgment." ^^^ ^* S. C. 

Cro. Car 539* 
This was the commmi law remedy in cases where execu- 
tion had not been sued out before the expiration of the year 
and day after the judgment. But the statute of Westminster 
2d. c. 45. having given the scire facias on the judgment, that 
is the practice now. 

But however, debt is still often braUght on judgments : Glascock ▼. 
and it will lie for the remainder of the sum recovered^ where Y^x^\<2 
part has been levied on the g^ods of the defendant : so it 
will lie pending a writ of error. Gribble v. Abbot, Cowfi. 72. 

" But the judgment must be an actual and subsisting judg- \^^'^* ^*' 
" ment at the time of the action brought ; for if by any ^' 

<< means it has been discharged, this action will not lie." 

For where the defendant's person had been taken in execu- Yj5°"i7' 
tion by aca. sa. on the first judgment, and had been after- 4Bu1t.2483. 
wards discharged out of custody, by consent of the plaintiff, 
on the defendant's entering into an agreement to pay certain 
sums at certain stipulated times, part whereof he had paid 
when the plaintiff brought debt on tlie judgment for the vfhole : 
but the action was held not to lie, for the judgment was dis- 
charged by the plaintiff's own consent ; and so he ceuJd not 
have an action on it. 

So where to an action ol assumpsit the defendant pleaded a Jaciues v. 
set-off of a judgment recovered by him, Trin, 22 Geo, 3. Withy. 
against the plaintiff, the plaintiff replied and admitted the ^ ^* ^^P' ^^' 
judgment, but sadd, that in MIc/l 23 Geo, 3. he had been t ^^^ ^ 
charged in execution by virtue of such judgment, and that 
on the 6th of Fed i, 1783 he had by the consent^ privity^ and au^ 
thority of the defendant^ been discharged out of custody^ and 
from the said exeeudon. The defendant rejoined that the 
discharge was in consideration of the plaintiff giving him a 
bond to the amount of the debt to secure an annuity, which 
annuity -bond, &c. had been set aside by the court of C. B. 
the memorial having been erroneously entered : to this was 
H demurrer, where it was held clearly, that the first judg- 
ment was completely at an end by discharging the plaintiff 
out of custody, and that tlte defendant could therefore never ' 

H h resort 
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Walker y. 

Witter. 

Dbogll. 



Craw ford V.' 

Whi':al. 

UU 13 G. 3. 

Sinclair v. 

Fraser. 

Dougl 4. 

Anon. 

2 Vern. 540. 

Shaw V. 

Thoinj)';on. 

Cro. Eliz. 426i 



resort to it again, even though the consideration had faired^ 
for which he had discharged him. 

S. Debt will lie upon ^jitdgment qf a foreign courts (as ia 
this case the supreme court of Jamaicaj). but it is not to be 
declared on as a matter of record, for it is here but of the na- 
ture of a simple contract debt ; therefore in such case the 
judgment is sufficient only to establish a demand and put the 
defendant to impeach the justice of it, or shew the same to 
have been unduly or irregularly obtained. 

And^asit is but a simple contract, aasumfini will also lie on 
it ; as was decided in the two cases here mentioned ; one of 
which was from •/amaica, and the other from Bengal. A^d 
in another case from Vernon^ where the judgment was from 
France^ and held that assuntfisit would lie. 

So debt was adjudged to lie for a sum recovered in a court 
6aron, 



3d, Of Debt for Amercements in inferior Courts.- 

<:.«,. ^M ju..»w«... As where the steward of a court leet amerced a person for 
V. Bisher contemptuous words : it was adjudged lawful, and that ddit 

Cro. Eliz. 581. j^^ fo^ it. 



Earl of Lincoln 



Wicker v. 
Morris. 

Buii.N. p.ier. 



Murray v« 

Wilson. 

1 Wils. 326. 
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So debt lies for an amercement in a court baron. 



4th, Of debt for Costs. 

Debt lies to recover the costs of a nonsuit in an inferior 
court, by the defendant below : and a general declaration is 
good, without setting out that the cause of action arose with- 
in the jurisdiction of the inferior court, or the proceedingsr 
at length. 



1 Roll. AbT. 
599. 



Ascuev. Hoi- 
lingwortht 
Cro. Eliz, 494. 



Trettv.Spurling. 
MoorllS. 
Chamberlain 
V. Thorp. 
Cro.EUz.18r. 



5th, Of Debt on statutes and recognizances. 

1 . Debt lies on a statute merchant, and also on a statute 
staple, for both are under the seal of the parties and have all 
the solemnities of an obligation. 

So where an obli-^ation was entered into as a statute sta- 
ple, but was void aa a statute^ for want of two seals in pur- 
suance of the statute of Acton Burnell^ yet the plaintiff was 
allowed to bring debt on it, as an obligation ; and he recov- 
ered. 

S. So upon ti recognizance taken in pursuance of stat. 23. 
H, 8. c. 6. before the Chief Justices of the King's Bench and 
Common pleas, or the mayor of the Staple at Westminster^ 
out of term, and the recorder of London jointly, for pay- 
ment 
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inent of money, and on which the process is the -same asup- 

^n statutes staple, debt will lie, by stat. 8 Geo, 1. c. 35. 1 

So if the recognizanoe is taken in Chanc-ery^ debt lies on it. Cowpcr v* 

Langworth« 

And in like manner if the tenor of the recognizance so ta- ylqIX. Abr. 600. 
Iten is certified into the KiJig's Bench : for the tenor under Danv. 498» *' 
the great seal is of the sume notoriety and validity as if the 
original under the seal of the conusor had been produced. 

-S. DEBT WITH REFERENCE TO THE PERSON. 

This is first, As to Persons in general, 2dy as to the Heir, 
Executor, or Administrator. 3d, As to Baron and Feme. 
4th, As to Assignees. 5tb, As to sheriffs and their 0& 
cers. 

1. AS TO FS&SOMS IN GENERAL. 

^ No one shall be charged in debt on any bond or obliga* 

<< tion to unymafter^ or to any fierson not mentioned or included 

^ in it J for its extent shall be strictly limited to the condition/' 

As where a bond was entered into by the defendant as sure- Barker, exec 
ty for one Hamtitony conditioning for his service 'and faith* ©^ Pyott v. 
fill account of all monies of the obligee,- his executors or ad- S^'p**^* «j*- 
xninistrators, which should come to the hands of the said * *r*^9g n 
Hamfiton^ while he served the obligee as his clerk. The ob- *• ^ 

ligce died, and the executors having continued the business j it 
was adjudged, that the bond did not extend so as to make the 
defendant who was surety liable to them., on Bdm/iton*8 de- 
fault, for the bond was personal to the obligee himself. 

So where the defendant had joined in a bond to the filaintiffj Wright v. 
as surety for the faithful service of one Baird as broad-clerk R«a*eL 
ta the filaintiff s the plaintiff afterwards took one Delafield into 3 Wils. 53^ 
partnership, and in debt on the bond the breach was assigned 
in Baird's having embezzled money of the fiartnershifi : to 
this was a demurrer, and the action was adjudged not to lie, 
for the bond was for performance of faithful service to Wright 
(the picdntiff) only^ not to him and his partner. 

These cases go on the ground of the obligation being per" Barclay v. 
^onal ; but where the bond was not so, as where it was made J*^^ ^"999 
to the house J viz. for faithful service in the counting^hottse and • ^P- 
shop ; and the then partners in the house, to whom the obli- 
gation had been made, took in another partner ; the bond 
was held still to remain in force \ and the obligees recovered 
<on i^. 2« OF 
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DavU V. 
Churchroan* 
3 L^. 1(^9. 
Pavis V. Pepjft. 
Plowd. 439. 
S.P. 



Perrott v. 

Austen. 

Cro. EUz, 232. 



Archbishop of 
Canterbury v« 
House. 
Cow p. 140. 
•[ 200 1 



Archbishop of 
Canterbury y, 
WiUs. 
Saik. BIS. 



I RolU Abr. 
93i; 



S. OF DBBT BT OR AGAIKST HBIK, •ZSGUTORy OK AD" 

MlNISTRikTOll. 

1. << The obligee of a bond may bring bis acdon either 
« against the heir or executor :" for the obligor binds hi^ 
beirsi executors and adinif>^»trators ; and therefore where it 
was brought against the heir, and he pleaded that J. S. had 
odniimBtcredy the plea was beid to be ill, as both were liable, 

3. ^( In no case shall an executor be charged in debt where 
^' the action would not lie against his testator." 

For where A. covenanted with B, to put his son appren- 
tice to C. or that A*^ executors should pay to B. 30/., the son 
was not put apprentice, and A. died : it Was adjudged, that 
debt lay not for the 10/. by B, against A*s executor ; £ot that 
testator himself had never been liable. But, 

JV. B. The authority of this case was doubted by Lord 
Mansfield. Burr. 1$?3. 

*If an administrator does not perform the requisitions of 
his administration-bond) the ordinary may authorise a credit. 
tor or the next of kin to sue him on the bond : for the next of 
kin are interested in the surplus, and a creditor in the pres- 
ent disposal of the intestate's effects. 

Before the statute 22 Car, 2, an executor or administratar 
was compellable to account, but the ordinary was obliged to 
take the account as he furnished it without examining : sq 
was a creditor, if )xe sued in the ecclesiastical court, for ha 
had a proper remedy at common law. But if a legatee had 
sued for an account in the ecclesiastical court, the defendant, 
before the statute, ^as obliged to prove the whole account, 
for the legatee had no other remedy, and the court couki 
not otherwise exercise its jurisdiction of legacies to efied. 
Since the statute, a ]3^raon entitled to distribution is as a 
Statute legatee, apd shall therefore have the same remedy as 
a legatee before the statute ; and now being by the condition 
of his administration-bond bound to account at a day certain, 
be must do it without citation : but this account is not ex- 
aminable unless a party interested comes in and coatroverts 
it. And the condition of the bond being that he shall admin- 
ister well and truly, that shall be construed in bringing in his 
account, and not in paying the debts of his intestate : and 
therefore a creditor shall not take an assignment of the bond 
and sue it, and assign for a breach the non-payment of a debt 
to him or a devastavit committed by the administrator ; for 
that would be needless and infinite. . 

4. Executors are no further chargeable than they have as- 
sets, unless they make themselves so by their own act, a» 
pleading a false plea ; t. e. s«ch a plea as would be a perpet> 

ual 



DEBT. 2i>0 

fi<^l bar to the plaintiff, and which they know to be false ; a^ 
ne unque9 executoTj or a release to themselves ; but if ihey 
plead a former judgment by another person et nil uicra^ and 
the plaintiff replies /i^r /rau^/e-m, and it be so found, yet judg- 
ment shall be de dwis tc^tatorU, 



3. OF DEBT BY oa AGAINST BABON ANB FXMK. 

I . If a bond is given to an husband, and wife administatrix, Qark"*^*" ^* 
he may bring an action on it in his own name as a bond made 4*^ ^ ^^p^ 5^5^ 
to himself. 

3. By the custom of London a feme covert may be a sole jjy 1773^^*^**' 

trader, and sue and be sued for her own debts so contracted ; Qiiot. per Duller. 

but in such case she cannot give a bond and warrant *of at- ]ust« 

torncy to confess a judgment : so when sued as a feme aoie, 4 T. Rep, 362. 
she must be sued in the courts of the city of London ; for if *[ 201 ] 
sued in the courts above, the husband must be joined. 

So the wife alone cannot bring an action in the coinis ?i^«^ ^' ^^m'.' 
above, but only in the courts of the city of London ; and even ' ^''* *^ 
where the husband was dead, and she brought an action in 
the court of ISng^s Bench for goods sold and delivered by 
her while Sk/eme sole trader^ it was adjudged, that the action 
could not be maintained by her in her own name in that 
court. 

3. If a lease be made to a woman dum sohy and she mar- J|*J)^h^'u, 
ries, the term expires and she dies : debt lies against the j Ley. 25. 
husband for rent accruing during her lifetime ; for he is 
chargeable by reason of the perception of the profits. 

4. Where a man previous to his marriage gave a bond to Wilbourn v. 
the woman be was about to marry, conditioning to pay to 5x*Rct>. 381 
her a sum of money twelve months after his death ; the mar- 

riage took effect, and after liis deatii an action being brought 
on the bond by the widow, the .executors of the husband 
pleaded the marriage in bar, relying that by the intermar- 
riage the debt was extinguished : a replication stating the 
above circumstances, and that it nuaa given in contemplation 
of a marriage^ and as a fircnnnon/br her benefit^ was on de- 
murrer held to be good, and that the bond continued valid not- 
withstanding the subsequent marriage. 

4. OF DEBT BT OR AOA|K$T ASSIGNl^KS. 

1 . If there is a lessee for years, and he assigns all his inter- ]^***'^'* ^*^' 
est to another, yet may lessor still have an action of debt ^°' 
against him iovrent in arrear after aasignment : first, fiec«iuse 
the lessee shall not prevent by his own apt such remedy as 
the lessor hath against him on his contract. Sdly, That the 
lessee might grant the term to a poor man who would not be 
^ble to manure the land, and so for need or malice the land 
^M)uld lie untilied, and the lessor be without remedy, either 
b^ distress or action of debt. 

But 
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Marsh V. Brace. But the lessor may accept the assignee for his tenant, aiid 
Cro. lac. 334. sq discharge the original lessee. And U/te once accefits rent 

from the assignee^ he can never resort back to the first lessee. 



Lekcux V.Nash. 
2Stra. 1221. 
Pitcher V. 
Toovcjr. 
Salk. 81. 



Marrow v. 
Turpi n, 

Cro. Eliz. ri5. 
Overton v. 
Sydhall, quot. 
3 Co, 24. a. 



[ 202 ] 
3 Co- 23. a. 



Humble V. 

Glover. 

Cro. Eliz. 328. 

S.C.3Co.23.b. 



Overton v. 

Syddull. 

Cro. Eliz. 555. 



But Xh/ias8ig)iee is bound to the rent no longer than mrhile in 
fiosseasion^ and he may at any time assign over bis term^ and 
so discharge himself ; and if even to an insolvent person, it 
shall discharge him' : for the action as between the fessor 
and the assignee is founded on the privity of estate, which is 
gone by the assignment. 

But if a lessee for years dies, his executor or adTninistra- 
tor may asngn the term^ and ahall 7iot be chargeable for rent 
after the assignment ; for as they could sell the term to pay- 
debts, so they can assign it, and be discharged from all sub- 
sequent demands of rent. And it was further held in this 
case, that if the lessee for years assigns over his term and 
dies, the executor shall not be charged for rent due after his 
death ; for by the death, both privity of estate and contract 
was at an end. 

2. If the lessor grants away his reversion^ he cannot have 
an action of debt for the rent, for he has granted the rever- 
sion to another, to which the rent is incident. So that the 
grantee of the reversion alone can have the action. But if 
the lessor bad so granied his reversion, and the lessee had as- 
signed his terniy the grantee should not have debt against the 
lessee after assignment, for there was no privity between 
thera but by reason of the privity of estate, and that being 
gone by the assignment, the action will not lie. 

^' And it is the same whether the person claiming the rent 
** comes in by succession qr by grant** 

As where a prebendary made a lease, confirmed by dean 
and chapter, the lessee died, and his executor assigned. Af- 
terward the prebend died, and the plaintiff being named his 
successor, brought debt against the executor of the lessee, 
and adjudged that the action would not lie, for the privity 
was gone by the assignment. 

" But where the lessee assigns but a fiart^ he is chargeabfe 
*> for the whole to the grantee of the reversion, on account of 
'* the subsisting privity." 



Broom v. Horc. 
Cro. Eliz. 633, 



For where Sir Christopher Broom let lands to HorC'i ren- 
dering rent : Hore let to one ^Kn^/<r«s;or/A one fourth part of 
an acre : afterward Sir C. Broom granted the reversion of 
the whole to one George Broom (the now plaintiff) who 
brought debt against Hore for the entire rent. It was con- 
tended for defendant, that the privity being gone as to part^ 
was gone for the whole. But the Court held the reverse i 
TJiat the entire estate remaining in one part of the land, the 
,{>rivity remained entire, and would support the action. 

3. If 
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d. If the lessor in fee assig^ns over to anotlier the rent of a Robinson v. 

term, and the lessee attorns, the assignee of the rent may ^^* *"^ 

have debt for each gale in arrear, though the reversion is in i^l'^^^'^ssl 
the lessor, and of course the privity of estate, for by the at- ' 

tomment there is a privity of contract. 

So he may devise it, and devisee may maintain an action Ardsv. 

of debt for the rent arrear. Watkyns. 

Cro Eliz. 637". 

4. If the lessee for years assigns all his term to another, J*"''"cy v. 

reserving the rent to himself, he shall have an action of debt j st"*^405 

for the arrears during the term ; for though not properly a Raym! 99. V37. 
rent for want of a reversion, yet it partakes of its nature, [ 203 ] 
being a return for the profits which are annual. 



5. OF BEBT BY AND AGAINST SHERIFFS. 

1. Debt lies against a sheriff, where he has returned Speakev. 

" that he has levied the money under a writ of JierifaciaBy* or Hichardf. 

such. But otherwise, if he returns ^^ that he has taken goods 5^*^i?^ n 
to such a jjalucy vshich remain in his handsy firo dejectu emfito* 
rum /" for in such case he shall not be charged in debt. 

So debt lies against a sherifF on his return of having seized Mildmay v. 

goods to the amount of I. which were rescued ont of Smith, 

his hands. For such is no excuse to any taking on final pro- ^ Saund, 343. 
ces£, as he may command the /205«e comitaius. 

And it lies in like manner against the executors of the Parkinson v. 

sheriff, who had levied the money at the suit of the plaintiff Gilford, 

in the action. Cro. Car. 539. 

For when the sheriff has levied the debt or damages against Rooke v, 

the defendant's estate, the judgment against the defendant ^^Umot. 
becomc^s immediately discharged, and therefore tlje sheriff * ^^^* ^^' 
xnust himself be liable. 

But the plaintiff in the action may have a scire faciasy Smith 8c Lins^. 

against the sheriff, and not bring^an action of debt. 'Avxt. 32. 

2 . Debt lies against a*sheriff for the reward given by statute Bignott v. 
6lSf 7 PF, and M, c. 23. on the conviction of coiners ; the judge Rogc'^- 
having ceriified the conviction, which must be proved. w^s^lO^*"^^' 

3. Debt lies against a sheriff, where a fierson in custody on ^■■°* A^- ^^• 
Jifial process escapes^ by the equity of stat. iVest. 2. and 1 ^ ^^^* ^* 

Rich. 2. c. U. by the party at whose suit tlie execution was. 

And where an action of debt is so brought against the Hawkins ▼. 

sheriff on an escape, the whole sum for wftich the defendant ^J^"??" ^i'"'^' 

was in custody at the time of the escafie shall be recovered Jiid^jJ^j^. 

against the sherifi*: ?mA if the defendant is seen at large for- ggj, Rep.*I048t 

eyer 






SOS 



DEBt. 



Stonehouie v. 
MuUint. 
S Stni. 153. 

Athborough'i 
case. 

Cro. EHz. 17, 
•[ 204 ] 
Alscptv. Eyies. 
2 H. Black. l(/8. 



J ay son v. Raslu 
Salk. 209. 

Tyson v. Pashe. 
Salk. 383. 



Earl V. Plumer, 
Salk. 33*2. 



Alchin V. WeUs« 
ST' Kcp. 470. 



ever so short a time after a cafition on final process, it is at^ 
escape. 

And the action equally lies whether the escape was negli- 
gent or voluntary. 

•Or whether the writ was returned by the sheriff or not. 

So debt lies against a gaoler, whether the escape be neg* 
ligent or voluntary : and nothing shall be an excuse to the 
gaoler) except the act of God, or of the Ring's enenkies. 

For the cases on escapes at length, see Trespass on the Case^ 
Chap. 13. 

4. Debt lies at the suit of the sheriffybr his fees for exttu^ 
ting an elegit^ and other fees to which ite is entitled. 

And it is no objection that an elegit may not be a complete 
execution, for that the plaintiff may be obliged to bring an 
ejectment to recover the possession. 

And if an erroneous vrrit be delivered to the sheriff, and he 
executes it, yet shall he have his fees, for it was the fault of 
the party and the sheriff has done his duly. 

Sowhere the writ of/, fa. was delivered to the sheriff, 
who levied on the defendant's goods, but after being in pos- 
session two days, the plaintiff and the defendant compromised 
before the sheriff had aoid ; it was held, notwithstanding that, 
that the sheriff was entitled to his poundage. 

These fees are rcf'ulated by stat. 29^ j£liz, c, 4. which en- 
acts, " That no sheriff or other person shall take more for 
" executing any writ, extent, or execution on the body, groods 
" or lands of any person, than \2d, for every 20«. up to 100/.; 
" and 6rf. for every 20^. after that, for tfie sum he shall levy 
« or take the body in execution for, under penalty of treble 
" damages to the party grieved ; and 40/. half to the king 
'« and half to the informer." 



Wood^.i'-c V. 
i^natchbiil]. 
2T. Kcp. J 18.: 



As to which statute it has been settled. 

1. Under this statute the sheriff is strictly tied down, so 
that he can demand nothing beyond tlie allowance given him 
by the statute, and if he takes more it is extortion, and he is 
subject to the penalty of it ; and in such case he is bound by 
his return to the writ ; and as to the sums he is entitled lo 
levy (fier Justice BuUcr) m judgments on actions for sim- 
ple contracts, or for debt certain, (he sum given by thejudg- 
mmt of the court oiitij is to be Irvied^'Awd the expense of levy- 
ing:, Sec. is to he paid by the plaintiff in the action, not 
i>y the defendant ; in wliich case if he overcharges or levies 
more, he is liable under the statute. But if the judgment 
J -J for a penalty, the plaimiff has a rip;ht to receive the whole 

of 



BEBT. «Q4 

t)f -his debt, ladepettdent of <!fae esBpenatis of bis execution. 
In this cast the sheriif having charged poondage, and 1rhe 
expenses of ^vying on diffeit^t executiotift, against tiue 
'l^laitntifft the sum of 5ikL and that sum beiag fooad by ?the 
verdict, the Court gave judgment for treble that sun^ in xiaia- 
ages. 

2. That it e^ttends ^nlyto exceutionBin .per9onnl actiona^ Peacock >(, 
not to real executions , as an habere facias aeiainam or fioaaes^ Harris. 
^tioncm, fl. That on a C^fiia^ ad sada/aeienduni^ the sheriff ^^^- ^^* 
shall have his fees for the vf/u)le debt. 3. But in eiegii it seema r oqs 1 
doubtful whether he shall have them for the whole sum, or L ^^ J 
-onlf according to the sum levied. :A The •statnte does not 
extend to execuUons upon BUUuto8*mercham or recog^tmntea^ 
ibr the act is only to be understood of cases cohere the judg- • 
vaent reddittcr in irmoum^ not whete it as by T^luntary confes- 
sion of the party. 

5. The statute does not extend to give costs in cases of Brodcwvlly. 
^execution out of inferior conrts ; so that for these the officer ^^^* 
cannot have an action of debt. ^***- ^ *• 

4. The ^ciiff may have debt against the mtreties in the ^^ ^* 
.ftofirf SYf^ 'under 9ttit. %B H, «. for dtftndantU aftfhearance ; Cro^ Eliz 862 
and itis no objection to such bond that the surety had np 
lands in the county, ibr the bond is taken only (orthe sherifi^ 
aecuiity t and the atatuteis siknt as to the quality of the 
curettes, and only declares it void when unmade in pursu- 
ance of the statute. 

Having now i:onsidered the grounds of -this action, before 
•I proceed to the pleadings, itis proper to observe on thctitae 
-«t vytiich this action may be brought. 

1. If atnan be bound by bond to pay a«umof money at c«, Litt. 292 b. 
^ve several days, the obligee shall not have an action of debt 
^U all ithe days are past, for the contract is entire, so that 
4fae breaoh of it Is not complete till all thedays are past. 

■ ^ 

This is where the entire sum is due tm a aingle bond ; for Cotes v. HowdU 
if it be a bond in a penal sum, conditioned for the JVfUa. 80. 
payment of money at different daysi^he condition is broken, g 1;^' ^* ^^' 
and the bond becomes absolute npon iailure of payment at 
mny of the days, and debt lies before the last day is past. 

But where debt was brought on a pronussory note, paya* Rodder v. Price* 
ble by instatmencs, it was held that it would not lie till the ^' ^^^^* ^47. 
last day of payment past, though asatinifiait might. 

Bitttf amanbeboandinarc^ce^aroftrr to paya somof CoilaittiM^^ 
tnoney at five several days, presently after the &^t day of 
payment the conusee shall have execution tm the recogtii* 
xance forthat sum, and shall not wti^t till the last )>e past ; . 
ibr it is in the nature of several judgoMnts. 

I i In 
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irVoiighton'i In the ca%e of a^bond of indemnity, in which the sorety 

case. 5 Ca 24i»i i^^^ pjjj the money, it is not necessary that he should have* 

done It in consequence of his having been sued ; for if he" 
pays it without suit, he may then ha^e his aoiion against the 
principak 

C 306 > 3: OF THE PLEADINGS. 

1st, With reference to" the Contract. 2dly, To the Pe»- 

And first of the pleadings on the part of the plaintiff, con^ 
sidered with reference to the contract. 

The«e are, 1st, On simple contracts. Sdly, Ob bonds. 
Sdly, For rent. 4th, On matters of record. 



V. 07 TME n%Amii09rJ(m TfiB T'LXnrtlfV tS D£JiT o*' 

SIMPLE COMTEACT. 

1. << It was formerly the law, that in debt on a simpler 
<^ contract, the plaintiff was bound to declare on the cwtract^ 
^^Jbr the exfire»8 sum fv/dchhe vku to recover specifically, and 
<' that he could not recover a less sunt than he declared for / 
^' but that strictness is now laid aude, and the plaintiff may 
^< recover a lesser sum than in his- deelaration he states the 
^< defendant to b« indebted to him." 

M^QuiUin V. This poiht was expressly ruled in this case, where the 

. C(w- plaintiff in reciting the wiit in the declaration, via. that de^ 

K. Bl. Rep. 249. jendant render to him 500/. ; in the several counts in his dec- 
laration the sums togetiicr made but 450/. ; and the declara- 
tion concluded that the dtfjendant had not fiaid the said SOOL g 
oranyfiart thereof: There was a special demurrer for that 
cause ; but the court held the declaration to be good, on the 
ground that the plaintiff might recover by verdict a less sum 
than he demanded by his writ. ' 

Aylctt v. Lowe. ^"^ P'*^'^^ ^° ^^^ ^^^ ^^^^ following had been decided. In. 

5liBl.Kep.122l/ debt on a wii/i/fl^tt* for 250/. and mV dedff pleaded ; the junr 

found a verdict for 100/. and nil debet as to the rest. It was 
moved to enter up a nonsuit, on the ground that debt being 
an entire thing, part of the sum could not be so recovered : 
but the court refused to set the nonsuit aside, and the plain^ 
tiff had judgment for the sum so given by the verdict. 

Emery v. Fell. ^- ^^ declaring in debt on simple contracts for goods sold. 

3:T.Rep. 28. It is sufficient to state generally that the defendant at West- 

frUnsterj in the county of Middlesex^ was indebted ta the 
plaintiff in the sum of ■ ^. for divers goods, ficc. with- 
out alleging any exfir^s contract^ ov laying any />/acf where 
the contract on the sale was made ; for the words sold and 

deMvereii 
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4|ri*vorcd imply a contract, and the venue laid in tlje be^Ui- 
ping of the declaration must iroply lh$it \ht comrdct wshi 



fiiade there. 



^. OF THE PLEADINGS IN D££l' 09 BOKBS. 

1 . "In debt on a sim/ile contract y the plaintiff should se.t 
-'♦out in his declaration the firomise or consideration wivkh^s 
*• the ground of his action ; but in declaring on a sfiecialty it 
^' must be on a certain Vfriting obligatory^ or deed sealed with 
^< his. sealy and conclude with a pmfert ; for the bond or ob- 
^< ligation Is of itself sufficient foundation of the action.'* 

For where the plaintiff declared upon a certain agreement j Simons v. 
3Caled &c. by the defendant, and had judg^nent on nil debety q^^^\j^ 
the judgment was arrested, lor there was nothing in the dec- * ' ^' *■• 
laration to suppon debt, for it could not be on promises, as 
Jio consideraUon was laid, nor was the agreement shewn to 
be by deed* : 

And as the bond is the sole foundation of the action, the ThojesbyT. 

Court must see that it is properly executed, as on it their Sparrow. 

judgment is to be founded ; and therefore it is matter 6f sub- ^ ^^' i%6. 

stance ih^^tprq/ert be made of it. And the defendant being «>, c. 
.entitled to it by law^ the Court can in no case dispense with 

it. 

The rule as here laid down, is the case where tie plahuiff , Totty v. 
jdeclares vtith a ftro/ertj in which case the Court will not say iS*.'*^*?: ^ ' 
4kat the defendant shall not have oyer s but the Court may ""* /** 
order that the production of a copy may be oyer. 

So if a deed has been lost in such case the plaintiff should Read v. 
declare sfiecially ; that is, that the deed wa9 lost hy time and Brpokman- 
accident ,- for then it would appear on the record that the de- 8 ^* ^^^* ^\* 

.pendant was not entitled to oyer^ and such mode of pleading 

'would be good. 

And where the party is entitled to oyer, the party demand- I**K« v.j X^Wiie^. 
ing it has a right to it within tvfodays after demand ; the ^ ^' ^^' ^' 
day of demand, and giving it both being exclusive : therefore 
irhen oyer was demanded on Friday^ and judgment was 
signed on Monday^ the judgment was held to be irregular 

^. ^ In an action on a bond, the plaintiff should assign Uujt 
^ a tingle breach ; for so only can the defendant know wbcre 
• «< to apply his defence.' 



t> 



*For where the defendant being appoiifted agent to the African Com^ , 

plaintifisi gave the bond in question, conditioning for the P>ny v. Mason. 

payment of all sumtof money by him received to the use of ^'''^ ^^ ^fi' 

the company ; and the breach assigned was, " That the de- 7^^^ "* 

fisndant had received from J, S, and several othtr fteraons^ di^ i gj,^ 227^ 
r^^rs wnu ofwmeif which he had not paid to the company.'' «< ^/^ ] 

It ^ 
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Cornw«]Iis v. 
Saverv. 

3 Burr. 773. 



Jones V- 

WiJIiams^ 
Dougt. 203. 



Stibbs v^ 
CJough.. 
IStra 227. 
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Bachey. 

Pjroctor* 



It way held, ihart iht feflsigniryg* the breach ih the receipt' «# 
drvcra^^umt' {voTH 4nfer(U fierifon$y was too genera}- and UBcer* 
tain, and therefore badly assigned. 

" But "where the transaction upon which the breach is 
^' founded i4 entire^ though ii eonsiM* oT mftfty portS) a gen* 
*' cral assignment of a breach will be sufficient.** 

A-a wh^rc-ifr dditow a- bond asi secuvky- for- a* persoti' ap* 
pointed ajf^en^ K> a re^ment^ and' the breaeh aseigned. wasi. 
" that the defendant hudrcceived several 9Uin»of^ money from 
the^paytnaster-generaU for the Wie of thcre^ment, \rbich he 
had not paid over tt> the officers according to their respec- 
tive proportions.** This breach was on demurrer held lobe 
well assigned, for the morrey was received from one penon 
(not from inany> as in the last case) and for one purposed) to 
pay the i^egioacent ; and his omitting to gay any part of it was 
a bi*eaeh of the bond' afld s^ifiScient 

** And where a single breach is assigned, it shouM be fbl* 
" ly and particularly stated in what manner the brtacB accrued.** 

As where in debt 6n a bond: conditioning for security for- 
the* faithful seriice- of a c^erk and- breach assigned, " Thai- a 
large sum' of nsoney, wz-. IS/, catne te the clerk's hands on« 
account of the plaintii^ which 1^ (the clerk) had spent an^ 
embezzled.** This breach was held to be ill assigned, fotf 
not shewing //OTc; and from whom the money so embezzled had 
ieeTtrecdved,*" 

S. " The breach stiou!d always be so assigned that by b» 
« presumption h sImiII be- out of the condition. of the bond > 
« for so judgment might be given without cause of action.'* 

As where In debt on a bond which conditioned) •• Thattlie 
plttftitiflF shouki ftimish tlie defendant with ale mmI beer) i^ 
be used ih his Ikh)«o at such ptices, and that ht^ sbooldl f9i» 
it of nobody else ; but might take his other liquors ikm 
whom he pleased (malt liquors only excepted.'* In dd>too 
the bohd^Hie breach assigned! -wasi ^ that such aquaMity of 
ik/uoTfs was dvawn and- unpaid Ibr." On demiiprer, tke 
breach was held to be ill assigned) for it did not appear 4hal 
the liquots unpjiid' for were malt li^fuOf^B^ which only the dc« 
fendant \ras bound te take fvom the plainiiffl 

••*<' Bat the assignment of the breach need not h^ inAe 
^t vf^rda oj the condition^ if it appears to be within tha inten- 
« tion or spirit of the agreement." 

For where the condition of a bond was, «' That the defifljd- 
aiit- ritottJ* from titwe to time t&tder a jU9t ami Hue «f' 

OHM 
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9Qunt of all monies received by hiro as treasurer of? the paji* 
ish of -fl, &c." and the breach assigned was, that on the last 
account fumbhcd by the defendant^ there appeared to.be due 
by him a large sura of money which he had not fitdd wer : 
The defendant demurred for cause that the breach was not 
within the condition which was only to accotmi : hui fier cti*. 
rianij the intention of 'the partiesi and fair constmction of 
the condition is, that the money should ibe paid ; for to con- 
'jitrue it a condition to enforce th^making out a papec of uenta 
and.figui^s-is idle and nugatory. 

4» ^ Where theplaintiff briogs^dsbt on a.bond for perfor» 
<( mancc of any thing, if the defendant pleads matter of ex- 
«' cuse, the plaintiff need not set out a particular breech, for 
.» the. excuse admits the non-performance and justifies it." 

As in debt on a bottomry bond) the defendant craved oyer, Meredy th y, 
and the condition was, " That if such a ship returned in ten ^'J?^?'^ 
weeks, andgave an account of the profits of her voyage, that" Saik.IS8. 
then the obligation should be void*" The defendant pleaded, 
thai the M/i was iostj and did not return : The plaintiff re- 
plied, thai the ship was not lost, and the defendant demur- 
red &r cause thsit there was no breach assigned ; but it war 
adjudged, thatth^ defendant . bad made it umiecessarjr b^ 
ple«^g matter of excuse* 

The only exception to this is, tha case of vi^award: fbr Pcr.Hblt. S. C. 
in debt on a bond to perform an awards if defendant pleads 
matter to excuae the non -performance) the plaintiff must set 
Qi^f the avford and the breach, for the award may be void in 
the whole or ui part, and therefore the award must be set 
forth, not only that thecourt may see that there was an award, 
but also that the non-performan/ce was of a good and not of a 
void part of the award, for that need not be performed. 

$. <( Whefe abond is. in the- dUJimctivg^ a breach ofekher [ SIO ] 
<< part by the act of the qbligov forfeits the bond, and iaa 812& 
^( fictent assignment of the breach ; for the law will supply 
<* those words which shall JirU hafi/ien^* ( 1 Lev. 5.4.) * 

As.where the defendant's wife^ when sole? gave a bond to ^^ v* ^^ ^ 
the plaintiff, which was in a penalty of 1300/. if she married i^^^^ 59. 
any other fierson^ than the plaintifft or refused to marry him 
within, one month alter the death of her father. Having mar-- 
ried the defendant in the lifetime of her father, the plaintiff 
brought debt on the bondy assigning her marriage as a breach ; 
and it was held to be good (though insisted, that she miight 
atill perform one part of the condition by marrying the plain- 
tiff after her father's death, as he might survive her has* 
band :) for that, by the breach of one of the conditions, the 
bond became absolute* 

6. Wbere^ 
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*. Where the bond was for ihe payment of a sumof-niODc^ 
by instalments, viz, 150/. ty 50/. on the \sio£J^ovemd(Tf 50i, 
on the 30th of 3/ay, and 50/. on the 30th of October ; the 
condition was for the payment of thtse 'sums, without the 
words or any of them : It was nevertheless resolved, that the 
obligee might on default of payment of ciny of the instaV 
XBients brings his action against the obligor. 

7. Debt is in its nature a transitory action, find a bond or 
other obligation entered into in any foreign country may be 
sued for in England. But in such case, if dated at a certain 
place, the declaration should set it out as made at the tnie 
pUce, with a " x'/z. at London^ in the Ward of Cheafi^ or 
wicxere he means 10 tr^* it. 

Therefore where the plaintiff declared, " that the defend- 
ant by his bond aliud London concessit seteneri, i^c. to the 
plaintiff in 40/. ;"and on oyer the bond appeared to be dated at 
P'jTt S(, Davids in the £ast Indies.^ which was m^ mentioned 
in the declaration, the variance was adjudged to be faU^. 

And the reason of these cases seems to be, that wbere there 
is an omission of the date or' place where made, the bond 
produced in evidence does not appear to be the same declared 
on : for a bond made in London is not presumable to be the 
same with one inade at Port St, David'sy and therefore the 
variance between the proof and declaru&oD nHist be ^tal, k 
being the constant practice to compare the deciaratien with 
the bond produced at the trial. JBuil. JST.JP. 169. 

*' But if the deed produced is in substance the same with 
^ that declared on, if the declaration states matter of <ttr:^&{<* 
^^figM or no way variant of the deed^ it shall not vitiate. 

As where the plaintiff declared on ^ deed of covenant, dated 
the 30th of y^/flrc/;, 1701, annog. 13 regn, Gul. 3. And on 
oyer those latter words were wanting : on demurrer for ^'ari- 
ance, the Court held it to be none, for the deed was implicit* 
ly the same. 

And in this case before, where the plaintiff declared on the 
bond soivendum to the fdaintiffy and on oyer it appeared to be 
teneri to the plaintiff for 40/. to pay to his attorney or assigns^ • 
it was adjudged to be no vaiiance, for payipent to the plain? 
tiff or to his attorney is the same thing / the teneri made it 11 
debt to the plaintiii*, and a solvendum to any. one else would be 
repugnant. 

3. " Where a person becomes surety for another in a bond, 
" if the principal docs not pay the money at the day, the sur^- 
♦^' ty may, and recover against the principal, though tht pay- 
" mtnt was without suit." 

For where in debt on a bond of indemnity, the condition €f 
which was, " thu the defendant ^should sare the plaintiff 

haroikss 
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hsrtrltless from all suits, quarrels and demands, concerning af 
certain bond, in which the plaintiff Was bound for the defen- 
dant for payment of 100/. to ^. B.\' On non damrdficaiun 
pleaded the case was, that the plaintiff on the day of pay-' 
ment came to the place where the 100/. was ta have l>een 
paid, and finding n© person there to pay it, he paid the 100/. 
to save the penalty of his bond to A. J5., and now brought 
his action on the bond of indemnity, and adjudged that the 
plaintiff should recover ; for the payment of the 100/. was a 
damage, and it was not necessary that the plaintiff should be 
sued or arrested ; and it was there said to have been resolv- 
ed, that terror of suit, so that a man cannot go about his bu- 
siness, is a damnification, althougli he be not arrested by 
. force of process. 

9. " This action being transitory, the court will never Duplewit ^^ 
•^ change the venue, except under particular circumstances/* o 0*^^070. 

As where the party *s witnesses are in a distant countyf and F<Mt« v, 
then the court will annex conditions to the changing the vc- Jj?* «' -a^ 
nue, as undertakmg not to brmg a writ of error, or giving '^ 

judgment of the preceding term. * 

And J/ote, That the breach being set out in the declara- *'^- *" Stibbgi, 
tion, the plaintiff can only allege new matter in the special* J^]^^, 
ty declared on, in his replication, after setting it out on oyer: 
and therefore where the plaintiff declared, on articles where- 
by the defendant agreed to take his malt liquora only from 
him, the defendant pleaded performance, and the repLication, 
«^ That by the same articles it was further agreed, that what 
should be dra^vn should be paid for :" and that such a quan* 
tity was drawn, was held to be bad. 



9. Ot TBS PLSAOIKGS FOR THE FLAXNTIFF lIS DSBT FOk 

RENT. 

I. In declaring on a Uaae at wiil for rent arrear, the plain- 5*'^^.**t ' 
%lff must not only^set out a demise, but also aver and prove fsak.*^'^* 
the entry and oecufiation of the lessee : for- the rent is only 
due in respect of the occupation, and therefore it must ap« 
pear to the court when the lessee entered, and how long he 
occupied : but in debt for rent on a lease for years^ though it 
is usual in the declaration to say " virtute cujut^ leasee enter ed^*^ f 3 1 2 1 
yet it is not necessary tc set out such entry and occupation ; 
for the action is grounded on the lease, and though the lessee 
neither enters nor occupies, yet he must pay the rent. 

But the want of setting out the occupation on a demise at 
wll, must be shewed for cause of special demurrer, for it 
'Will be cured by a verdict. 



3. If rent is reserved quarterly or half-yearly, each gale is ^5^|!'^^' 
distinct debt for \tbicK the lessor may have his action, and ^Vml^ 
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ftmy detlairc .for an entire gale at the end of any quforter or 
Ittitf jrear without sheMOog how the former quarter €ir half- 
fear has been satisfied : but if he declares only for fiart 9f 
'the gale due at the end of any half year or quarter, it is bad, 
*unhm he 9hev9 how /he remaining fiart was satisfied: for odi- 
«rwiee the lessee may be exposed to aoDany actions for the 
•ame demand. 

AnA %heiie\xT venttn* any other duty is received quarterly 
«r half-yearly, the declaration should always atate when it 
^CM» due and mding^ or it urill be bad. 

So if Tent'is reserved atmuaUyy to say after hy even fi^rtictUf 
IS idle and vain, and no action will lie for an half yettr^a rerU. 
And if the plainUff declares for less rent than a year, without 
shewing how the rest was satisfied, It is bad, as in the case 
of W.e»ier. f^krliifi^y vuftru. 

3. << Where the phuntiif in his declaraUon undertakes to 
*<rechea lease t)rdemi9e, any misrecitalis fatal, if the ac- 
^ tioa is founded on B«ch .lease or demise.'* 

In debt for rent, the plaintiff declared on a demise, << for 
HI. fier etnn. r^nt, 'under a power to make leases fttr twenty- 
one years.*' And «n evklenoe, it appeared to be a demioe 
.ferli/. fitrann. roit, and tftree fofwky under a fiowter to 
make leases for twenty-one years m fioweBti^n and not in rr» 
veriioTiy rendervng the ahetent rent and not disfium^ahle ^ 
fOMute i ibr'4hi8 vaviance the plaintHf w«s nonstdted. 

* 

So wheiie tile pbdntPff declared on a lease for thrtt jmw^ 
and on evidence it appeaiM that the lease for three years wss 
void under the statute of frauds, and that the defendant was 
only tenant from year to year : the lease for three years be* 
ing laid tfndnot proved, tbe plaintiff was noBsuitied. r«tfr 
Plen, Cob. Bristow v. Wright^ Doug. 640. 

4. If the action is fer rent against the on^o/ i^asee,' the 
Tvenue may be laidttither where the^land lies or fohere the drtd 
VBt executed. But if tbe action is against the asmgnee if the 
tessecy it must be laid where the land lies ; for he is charge- 
able :on]y on Uie pnvity of estate. 

Therefore where the lessor Inxsioghtdebt for rent ugainat 
his leasee-on a demise of lands in Jamaieay made in Zdfufea, 
and the defendant pleaded to the jurisdiction of the couftf 
that the matter ought to be tried in Jamaica^ where the lands 
lay ; but the court held, that there was a privity of contract, 
which is tr^sitory, and soncfed -not be tri^ irinere Ibe lands 
lay. 

So against the executor of the lessee, the action must be 
brought where the land Iie;.s, iar he Is chasgeaUe aa assignee 
xm tbo '{oavity t£ csmte tmly . 

So 
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So debt for rent by the assig^nee for the lessor ag^ainst the Thralc v. 
lessee, must be brought where the lands lie, though it is P^.T*!/);* 
otherwise in the case of covenant, which is transitory. Wil%l65. 



4. OP TfiTB PLBADINOS FOft THE PLAINTIFF IN BSBT ON ITAT- 

TSR8 OF RBCORD. 

i. In declaring on a bail bond as asfn^neeqf the sheriffs the Whiskwd v, 
plaintiff need not set out, " That the debt sworn to was aboye Wilder. 
iOi.j and that for Which the defendant was held to bail, was ^ ^^^' ^^^* 
the sum marked on the writ according to statute 12 Geo, I.** 
For the statute does not declare the proceedings void, but on- 
ly prohibits the sheriff from taking greater bail than for the 
aum so marked on the writ : and if the sheriff acts otherwise, 
be is liable to an action at the suit of the defendant, or the 
defendant may be discharged on common bail ; but the bail 
Vond is still godd. 

2. Neither is it necessary in declaring as assignee of the t-eascv-^Box. 
sheril!^, to state the asd^ment to have been made " in the ^ ^*^5* ^^' 
presence of two credible witnesses" in the words of the stat- 
ute, and mentiontnig^ their names ; nor is anyprofert of the 
assignment necessary, for it is not a deed. 

a. *• In declaring for an amercetnent in a court Uet^ the 
*i plaintiff should state truly the manner in which the amerce- 
« ment was made, and that it was legally imposed ; for be-> 
^ ing apenalty^ the law is always strictly construed/' ^ 

Therefore whete in debt for an amercement in a court ^^^j|i^ 
leet, the declaration stated the amercement to have been af- y ^^LRep. 162. 
feered at a "court holden before the steward of the manor; but f 214 ] 
it appeared in evidence, that the court was really held before 
fAe de/iuty steward : for this variance the plaintiff was non- 
suited, and thexourt on application infused to set it aside. 

So in debt on an amercement the declaration stated that the Gcry v. Wheat- 
defendant was summoned to serve on a jury of the court leet *^" . 
and court baron : but the summons was to serve on a jury of ^»"»M'^^' ^''^"* 
the court leet only. Lord Manajield said, this was a case 
of strict law, it being an action for a penalty ; that the plain-^ 
tiff having' stated in his declaration, that the defendant was 
sumttibned to a jury of the court leet and court baron, was 
bound to prove that averment, which the summons not hav* 
ing proved, he must be nonsuited. 

In declaring in debt for an amercement in a court leet^ the Wicker v. 
declaration ought to state that the defendant was an inhabitant Noma. 
^vitMn the leety as well at the time of the amercement as of 8 G. 2. Bull. 
the offence : but this would be cured by a verdict, as it must ^" ^" ^^^' 
be proved at the trial. 

4. " Where a matter of record is the ground of foun- C<h Litt. 303. a. 
•< dationofthe plaintiff's suit, there it ought to be certainly 
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^* and truly alleged ; but otlici*wise %Yl)ere It is but i&duciK 
" ment or conveyance." 

Therefore in debt On an cscafie^ the plaintiff having declar* 
ed that the prisoner was committed and escaped, and because 
he did not sixy/irout fiaiet per recordumy the defendant dtmur- 
red generally ; but the pldintifFhad judgif ent, for the ^ist of 
the action was the escape, and the commiinacnt only induce- 
ment.. 

Andfier Holt in this case, in debton a judginent» quod- 
nun recufteroBMet is good without a firout fiat et per recordumy 
and the defendant may plead nttl del record. So that it seems 
not necessary ta aver a record m the viery wordtf as words* 
tantamount, as quod cum recufierassel are sufficient. 

" As therefore in declanng on matter of record^ where it 
<* is the gist of the action, it ought to be certainly and truly 
(( averred, any variance shall be futal.** 

As whei*e in debt on a judgment the plaintiff in his decia* 
ration stated, that in Trinity term, 1787, he had recovered by* 
a judgment of the court of K. B. 43/. for his costs, in the de* 
fence of an action, brought by the defendant in that Court 
against him the said filaintiff ; on nul /iW rrcorc/ being pleaded, 
and the record being produced^ it appeared that the judgment 
was oiEaBttr term, 1788, and the action to have been brought 
by the defendvint against the plaintiff and another fierson ; both 
of which variances were by the court adjudged to be fatal. 

So whero the plaintiff declared on a recognizance, acknowU 
edged in the court of Common Ptean^ before the Chief Justice^ 
and aocii ejus, and upon nul tiel record pleaded, the recogni- 
zance produced appeared to have been taken before one of the 
puisne judges at his chambers^ and by him brought it2) and 
delivered into court ; the plaintiff was adjudged to have fail- 
ed in his record ; for the record as entered on the roll and 
produced, was in fact as it was taken. But in such case 
there is a difference in the practice of the King's Bench, and* 
Common Picas, for the King's Bench enters all recognizances 
as taken in court, so that they bind only from the time of be- 
ing entered there. But the Common Pleas enters them spe- 
cially as taken, so that they bind from the caption. And 
further, upon a recognizance in K. B. a scire facias lies only 
in Middlesex ; but on a recognizance out of C. B. it lies ci- 
ther in Middlesex or in the county where t^ken, and so the 
'venue must be laid in an action of debt, either in Mddletejc 
alone, if the recognizance was in K. B. but in Middlesex, or 
where taken if of the Commori Pleas, 

5. If the plaintiff (^clares in debt on a judgment, bt* 
must lay his venue wh^re the judginent was obtained, as i£ 
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the pJainAff had judgment on debt or trespass at MforrJichy lie 
must lay his action on that judgment at Xorwichy and not in 
M'ddUsex ; for the original debt or trespass is not now the 
ground of the action, but the record of that judgment whick 

ihas created a new debt^ and is local. 

And MtCi in general, That in declaring upon bonds m- 
matters of record^ tlie declaration should always conclude with 
an ad damnum of the plaintiff ; but in debt for revty with a 
fier quod actio accrevit. For in the first case the debt arises 
merely from the bond of judgment ; but in the latter from 
«aomething extrinsic, m. the enjoyment of the land. 

6. And as before in debt upon leases, the declaration on Marsh v-Litttar- 
the judgment must be for the whde or shew how the rest was 2 Mod* 4i. 
satisfied, or the dedaration will be ill. 



^ly, OF THE PLtAOINGS ON THE PAKT OF THC PLAINTIFF, [ S16 1 

CONSI0Bll£i> WITH REFERENCE TO THB PERSON. 

These are, 1st, Against the Party himself or his Heir, 
^ly. By or against Ex<icutors aiici Administrators. Sdly, 
By or against Baron and Feme. 4ihly, By or against As- 
signees. 

1. OF THE PLEADINGS AGAINST THE PAETY HIMSELF OR 

HIS HEIR. 

1. The declaration against the contracting party himself m *• *■ ®* ^^^ 
all cases of debt, must be in xhtt debet et detinet ; for he is.a 
debtor by the contract, and does a wrong by withholding what 
is due. 

3. In the case of bonds j or vhere the ancestor (the orig^al Goodwin v. 

debtor) birids his heirSy &c. the declaration against the heir Newton, 

must also be in the debet et detinet .: for as he is chargeable L^*\* *^ 
jure suo by virtue of the original contract from having assets " 

descended to him, he shall be charged as for hij^own debt. 

'< But as the heir is chargeable by reason of assets descend- 
^^ ed^ he can discbarge himself by shewing that he had noas- 
*« sets by descent ; but he must shew this specialty or he will 
i* be bound." 

For where in debt against an heir on an obligation made by Barker w 
his ancestor, he let judgment go by default, and a fa. «a. is- ^^'^,. jj^ 
sued a|^st him, he brought error and assigned, that the ^^' ^^* ^** 
.execution should have issued against tbe lands descended on* 
ly, and not against his person : but it was adjudged, that the 
Judgment should be general as his own debt, unless where he 
acknowledges the jac tion, and shews that he had so much on-. 
I J by descent* 

««And 
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Jenk*s case. 
Cro. Car. 151. 



Kcllow v^ 
Row den. 
Show. 244. 

*[ 2ir ] 



3 Lev. 



I^enham v. 

Stephenson. 

^^ulk. 3.34. 



Comber v. 
Wotion. 
1 Lev. 224. 



1 {loU. Abr.603. 



Hargravc'scasf, 
5 Co 31. 
Vide Salter v. 
Cobbold. 
3 Lev. 74. 



Whcatley v. 
Lane 

ISannd. S16, 
lLev.253.S.C. 



*^ And where the declaration 19 against the heir on ih^ 
(( ground of assets, it must state him as lineal or collateral heir 
» according as he is." 

For where in debt on a bond against thedefendaqti as broths 
er and heir qfJ, S, the obliffor, upon rieru fier dUcenty in issae| 
it was proved, that J. S, \7as seized in fee and died seii^di 
Imvmg iss^e a son, who died without issue, upon which the 
lands descended to.the defendant as heir to chesonj the.Court 
held that the verdict was found for the defendant ; for lie 
had nothing aa immediate heir to the obligor J. S. : and if the 
plaintiff would charge hini as coUatertvl heir, he ought to 
have made a special declaration. 

*But where ^, settled an estate upon .hi[nise]f for life, ret 
muinder to his eldest son in tail, remainder to his own right 
heirs, and entered into a bond and died, leaving two sons, jB, 
the elder and the defendant ; B, entered and died, leaving 
issue a sou, who also entered, died withot^t issue, and then 
the defendant entered : it was held that he might be charg^ 
as heir to ^'L for he took nothing from the nefihew, but took as 
heir to him to whom the reversion in fee was assets. 

But in debt against an heir, 6y an executor or administrator^ 
on a bond of his ancestor, the declaration need not shew how 
he is heir, for the plaintiff being a stranger, it would be hard 
to compel him to set out another's pedigree : but where the 
plaintiff «z^f« as heir, he must set out his pedigree, for it is 
within his own knowledge. 

But though the declaration against the heir should be 'm 
the debet et detinetj yet if it be in the detinet only it will be. 
cured by a verdict. 

2. OF Tf^E PLEADINGS BT AND A.GAXKST ]&;^ECUT01L3 AKQ 

ADMINISTRATOflS. 

I. « If ihe declaration is against an executor or adminia- 
** trator, it must be in the detinet only, for he is not personal? 
« ly liable, btit only in respect of the testator's estate ; he 
" therefore cannot be said to oive*\ 

It is held however in this case, that if debt is brought 
again st an executor/or rent due in his ovm time, that it must 
be in the dttet et detinet. But in the report of the same 
case in Cro. Kliz. 711, I find that decision vas reversed ia 
the Exchequer Chamber. 

However, after a judgment ohiwit^. agair^t, qn executor, 
one may have debt in-the debet et detinet suggesting a devak' 
tavit, and thereby charge him de bonis firofirUs / for being 
60 liable to pay out of lus ©wn effects, it is properly his own 
debt. 

2vIr 
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^T^aif(n;£/,.the action may be laid either. in A&ddleaexyVih^vft r^*^u * ^*^^' ^' 
ihejudgi^entiSkenteredy or w thecounty where the devQ9tavit ^"^^ '^ p ^^g^ 

2».(au/ J^ ^ : but if the deft^4^^;^in^(' ^^^ ju<li3<i^<^i^t> ^ 
.tniverseStthe ivi^sUngfth^t issue :inust be tried in the proper 

county. 

And Al)//?, That am ^ministrator.iDAK he declared against Ba<;k v. 
^s ofi^igne^j in debt for rent, for tbe.time that he enjoyed the B^^naid- 
land, apd was in possession. ohcm. 348. 

**3, ^jpjrecutMT may ,t>ring an aqtipn before .probatei but 9 Ed. 4. 47. 

be cannot //isc/iirtf till probiitc granted, for when he comes l Roll. Abr. 

Xo declare he must produce his letters testamentary : but |^^j^ ^' ^* 
^ administrator cannot bring an action till admitiiHratioti ^»r^oi'Q i 
granted^ for the power of the first is derive^ from the .will, *- •' 

that of the latter from the ordinary. 

But if the probate has been lost, ^n exemplification from Shepherd v* 
.4he ordinary will be sufficient. ^ 1 sT* m 

3. ^Declarations by executOES or administrators must be ^rewm v* 
in ,the deiinet only ; for a person can only be said to owe to f i"^"250 
the person to whom the money when received would belong, 

that is, to the te9tator*s or inteatate^s eatate, not to his exec- 
utor or administrator. 

<^ And this is the case whe^h^r the action is founded on a 
^* contract or tort." 

• 

As where it was in debt for an escape agmnst the sheriffs^ Hitchcock v. 

on a |udgm.ent pl^taioed by the executors : the declaration, |^eriff^^^*^* 

it was adjudged, should be in the dc^inet, ^^^ £liz.S2r. 

1 RoU. A*b. 603. 
So where the action w^sdebt^i^r rent^ it was resolvtd Spark v. Spark. 

that the declaration must be in the definet ; though the ^^' E^liz- S^f 

rent in this case was on a demise fyhich commenced on 

Jthe de^th of thi? testator, so that he oever received any 

rent. 

" But where the executor makes himself chargeable to the 
*^ testator's estate^ there the declaration shall be in the debet et 
•< detinet.'* 

As if he sells the goods of his tesutor, and brings debt .RoU.Abr. W. 
for the money : so if he takes a bond for a debt due to his 
testator ; but if where the debt was due by bond to the 
testatqr he t^kes a fresh bond, but with an additional ' 
obligor and payable at the same time, this should be in 
the detinet only : for in such case he is not chargeable on 
his own account, as |n the two preceding cases. 

4. In actions by an executor, the declaration should state Morfoot v« 
*« That the testator was deadj and he comftlete executor.*' But if Chivera. 
the executor has recovered and had judgment, and after- ^ ^*^* ^^• 
ward brings a scire facias on it, such averment is npt nec- 
essary. 
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WinbtoB. 
Oro. £Uz. 879. 



jGtadeUv. 

Tyson. 

3 Strt. 716. 



jbuary., though it would be otherwise; had the teire facitis 
been on a judgment obtained by the testator himself ; fcnr 
by the first judgment tlie executor's right was establiihei t 
but where the first judgment has been by the testator^ 
the executor's right does uot appear without such aver* 
ment. 

« <* * 

5. So a declaration by an administrator is good, stating 
in generali 2^t adminiMtration was granted to him by the 
biahofi ofy Ufc. without saying that he was ordinary^ or to 
whom the right of granting administration belonged : but 
if it is a peculiar jurisdiction^ that should be ao set out. 
And the reason is, that the defendant might contest the right 
of the person granting administration, or shew that adnunis- 
tration was granted to another, or that there were bona no- 
tabiUa : but a verdict would cure the &Qlt. 

6. In a declaration by an executor qfan executory he should 
Set out, " That the first executor fircrvided the mil ;'* for others 
wise the plaintiff has no title : f<ir if there had been no 
probate granted to the first executor, an admimetration cum 
testamento annexo should be granted of the effects of the first 
testator to the next of kin : but this would be cured by. a. 
tcrdict. 



Hooker v« 

Quilter. 

^ Sera* t2n. 

&Wils. I71.5.C. 



y. An executor should not join in the same declaration 
a demand by his testator, and in his own right, or the writ 
will abate ; for the judgments would be different : that on 
the first would be de domi teatatorU^ that on the latter de bonu 
profiriie. 



Walcot's case* 
a Co. 36i a* 



4. OF THE FLEADtNGS- BT AVD 40AZ1IST BAROV 

AND rSMB. 

I. For a debt due by the ftnfe dum sola^ as on a bond laade 
by her before marriage, the declaration must be ttgtdntt 
husband and toife in the debet et detinet : for as by the inter- 
marriage all the chattels of the wife belong to the husband 
absolutely, he is chargeable on that account with all her 
debts. 



CraEliz. 133. 
Uowdl V. Main. 
3 Lev. 403. 

Hamfre>'8 v* 
Vaughan. 
Show. 13. 
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S. For personal things in action, as a bond to the vfi/e dum 
soloy the husband rnxj bring the action alone j or join, the wife, 
as he thinks fit. 

And J^ote. That though the vnfe is under age^ yet the 
husband and wife may bring this action, and appear by at- 
tomey : for the husband by law may make an attorney, and 
appear both for himself and his wife. 

5. OF THE FLEADZNOS ©Y OR AGAINST A8SIOVEES. 

1. "If the action is brought by the assignee of the rc« 
« version against the lessee for rent, he must set forth the 

<^ seisin 
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i^.fteisin in fee in thie first tenant, and the several tnesftie av 
<i signments down to himself : for these are necessary to 
^ make out his title, aqd the validity of these assignments 
^< being matter of law^ ought to be set forth for the court to 
" judge of.'* 

For it is a general rule, that estates in fee-simple may be C<*« L*^^* 303* 
alleged generally, but the commencement of estates tsdl, 
and other particular estates, must be shewn where they go to 
the ground qfthe action ; but not so where they are only in» 
ducement. And so the life of the tenant of tail or' for life 
ought to be averred. 

2. But where the action is by the lessor or his htixtOgainBt Cotes v. Wade. 
the oMsignee of the lesseey the plaintiff need not set out the sev- ^ Lev. 190« 
eral mesne assignments to the defendant, for they do not lie \ 

within his knowledge : but it is sufficient for the plaintiff to set Pitt v. Russeft. 
forth the original demise to the first lessee, whose estate and ^ ^^' ^^' ^' ^'^ 
interest has by several riiesne assignments come to the defen^ 
. dant ; and proof of possession and occupation shall be suft- 
cient to charge him. 



?dly, OF THE PL9ADINGS OW TlfS PART OV T8B PEPSKV** 

ANT. 

With reference to the contract, and with reference to the 
person. 

1st, As to Bonds. 3dly, As to Rent. Sdly, As to Judg» 
xnents. 1st, The Pleas applicable to each. 2dly, Such at 
are applicable to all. 



l"!' OF TBS PLEAS AST TO BONDS, WITH ABFE&ENCE TO THl 

COKTBACT. 

These are, tst. Pleas to Bonds in general. 2d, Non ent 

fhctum. 3d, Nil debet. 4th, Solvit ad diem. 5th, Accord 

and Satisfaction. 6th, Foreign Attachment. 7th, Pleas to 
Bonds of Indemnity. 



f . Of Pleas to Bonds in general. C ^^M 

t, ^ As to which it is a rule, that no fiarol averment vary- 
^* ing the condition of a bond, shall be admitted as a plea*'* 

As where to debt on a bond, the defendant pleaded, " That Hay ford v. 
before the day of payment in consideration of a trespass done ^ "^^^^ 597. 
to him by the plaintiff *s beasts, that the plaintiff hadgiucn to ^' 
Mm a loTiger day for payment ^ which wan not yet come** On 
demurrer the court held the plea ill, fof no ag^ement by pa- 
v^ican dispense with an obligation. 

So 
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Whyddorr* case^ 
Cro. Eliz.520. 
Ho) ford V. 
Parker. 
Hob. 246. 

Mea«e ▼. Mease. 
Cwvp- 47. 



Bro. faits. 10. 
Dr. and6tudt 
€h. 10. 



♦. 



HodgMv; 

Slutth. 

Cr9. SIb. 623. 



Manliood v. 

Crick. 

Cro. £liz.7l6. 

Cro. Eliz. 520. 

Co Litt. 6S. a. 

% 222 1 



Anon. 
IVent 9: 
Ward V. Forth. 
2 Vent. 10. 



Wattf V. 
Roseweir 
1 Saljc 274. 



Sblf the bdod is delircred ro the oblige him^elj^ the obfi* 
gohr cannot plead ^ that the deliverf ^'as not absolute, Imt 
condflionHl ;'* for that would be variam froifr what appeanr^ 
oiy-the fate of the bandf* whkh is absblute. 

So where to debt on a botid conditioned for payment at • 
day certain the deftntiant pleaded j- " That the bohd-wa^iiot 
absolute, but given to inxfemnify the plaintifF's testfttoiP against 
attt^ther bond, and lUm^amnific :" dn demurrer the plea wa^ 
held to be badf far it wtis giving parol evidence to abate a 
died. 

<< But when the obligor haa entered into a bond for pay-* 
<< nient of money al>ft»lntcly, he may yet be discharge 
" by a fiubfie^uent iMtriimeht in writing}* 

As ^i^here to debt en a tehd, the tiefendant plbaded,-*' That 
after the obligation, the plaindff J'y ^» indenture cvuenanted^ 
that unon payment of lob/. that the first obligation should be 
void:** it was demurred for cause that the indcmiire being 
made after the bond, it could not be pleaded in bar thereof^ 
but should be taken advantage of by covenant and that it should 
liot enure by way of defeasance or release : but the Cotirt 
held it wen pl^kddtf id bar, and that circuity of action was to 
be MToided. 

<< "But in such case,' it seems that such instrument should 
** ajppear to be intended to ofierateas a defeaaance ofthejir^t 06" 
" ligation^ as to say, " that on payment,*' ^c. the first obli* 
"'gation should be'void.** 

For where there are no such words, it was held that n 
bond given at a subsequent day could never be pleaded in bar 
to one given before. 

*** But where the bond has not been delivered to the obligee 
" himself, but to a stranger^ there the defendant may pleat! 
■** Any parol matter, as that it was delivered conditionally, or 
" as an escrow : for delivery is one of the essentials Co a deed, 
"and it is not good and recovenible unless it has been deliv- 
" ercd to the obligee himself; without which it is no'deed.^ 

And therefore where the defendant so pleads the delivery 
as an escrow, he should shew to whom he so delivered it, 
and conclude ^ hsint nient son Jiiity as such conclusion is 
gobd according as the delivery has been to the obligee him- 
self or to a stranger. And so where the <3efendant only 
pleaded a delivery to T. 3, *« et hoc fiarat. est veriJUarey'* the 
plea w«s held to be b{»d : for it is -a special non est fafturr^ 
and so should have concluded to the country'. 

For where the defendant pleads delivery as an escrow, and 
sic 71071 estfactttm^ the plea should conclude to the countryt 
and not with an averment \ for it is a special negative of the 

affirmativs 
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affirmative in the declaration, and the genefal "conclusion 
{sic won eat factum) waives the special matter precedent, which 
would ba>e made an averment necessary. 

*^ In one instance^ modem practice has admitted an ex- 
^ ception to the rales now laid dowti, that is, in the case of 
<« Trtuts." 

9 

For the courts ot law now take notice of Trusts, and will Rudge v. BUch. 

allow a plea not consistent with the bond. As that the plain- Mic. 25 G. 3. 

tiff, the nominal oUi^ee in the bond, is not the real owner ^ T. Rep. 623. 
of it, but merely a tnutee for another. 

Therefore Where H banktuftt had assij^ned his interest in Which v. 
a debt, by a deed-^11 to a third pei*son, he was notwith- Kcclcy 
standing allowed to bring his action for the benefit of the ^}\; ^ ^^^Jr^o 
t>er8on to whom he had made the assignment, and recover- * ^^' * 
ed ; for the statute 1 Jac. 1. c. IS. only gives te the assignees 
such things in which the banks has a beneficial interest^ 
which in this case he had not^ bein^ merely a trustee for 
another. 

So that the point seems now fo be settled. The first Boitoinley 
ease in which it occurred was this: To debt on a bond, Ji^'^'ool^Gfco" 
the defendant pleaded, " That the bond was given to the c. b" - 
plaintiff for securing 100/. lemt to the defendant by one i t. Rep. 621. 
£, Chancellor^ and was by her direction made to the plain- 
tiff in trust for her, and that -E. Chancellor was now indebted 
to the defendant in more than the amoimt of the bond." 
To this was a demurrer ; but it was withdrawn by advice 
of the Court. 

3. << But though the defendant is estopped to plead any ^ 323 ] 
« matter contraiy to the bond, yet he may plead a plea, 
<< which admitting the bond, yet shall avoid it, as that the 
<* considerntion vma illegaL ex^gr** 

For where in this case it Was attempted to be support* CoUWnv; 
ed, that the defendant was estopped by his deed to plead Bl*ntern. 
any tiling dehor* to avoid it, (as here, " That it was given ^ ^'^^ 344. 
to compound a prosecution for perjury,**) the Court heldj 
that the estoppel only went to prevent the party from 
pleading any thing contrary to the deed i but this plea adinit- 
ted and avoided it. And in this case the plea should con* 
elude, " that therefore the bond was >'oid, not with a non 
e»t factum. : / 

3. Of the Plea of non est Factum. . 

This is ,to be pleaded \mder these limitations': Jtu .. ' i 

I. If the bond be void in itself, but that does 'Mt'dttpett¥ THttttjisoii 
4m the face of tfie deed^ but depends on somethirtg extrii^t^ « Ju^^fJi 
(at if made by an infant orfierson non comftos) ; in that case non ^*^ * '' ' 
e9t factum is a bad plea. For the Court can only- judge fwrfi 

L 1 vhct 
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Whelpdalcft 

5 Co. 119. 

Lord Bernard 
V. Saul. 
irStra.498; 

Coiboni6 Ta 
Scockdalo. 

]rStnu404. 



\irheli)dale'*' 

case. 

5 Co. 120. 



Markham v. 
Gonaston. 
Cro. EUz. 626. 
♦[ 224. ] 

BXichad v» 
Scockwith* 
Cro. £Uz. 120. 



Henfy Pigot'g 
MM. 11 Co, 26. 



• ^ • • t 



Colton V. 

Goodrkige. 

3 BU Rep. 1108; 



Ball ▼• Dunster, 

kal. 

4T.Kep,ai3».' 



'WhaX i» hctoH tlieni) and the bond on the fiicc of it appeah^ 
to be good. Such also is the case of duresoj which must bo. 
pleadedl 

d. So where a bond or other instrament is by an act ofp^r^^ 

Uament enacted to be void^ the obligor cannot plead non est 

factum i but the special matter should be pleaded, and advan-* 

tage taken of the statute. And if the bond was given on an 

VMuriou* consideration^ the statute must be pleaded. 

So if the bond was given for a gaming debty the statuto 
should be pleaded. And in this case the defendant in his 
plea should set out the game played at, and conclude contra 
farm. 9tat, that the Court UMiy see that it was within the 
statute. So in- pleading simony^ the agreement must be 
shewn. 

i. But if a bond never was complete by delivery, as if 
delivered to another Ca the use of the obligee, and being 
tendered, he has refused it whereby the delivery has lost 
its force ; or if made to a feme covert^ and the husband 
has disagreed to it ; in these cases the obligor (defendant) 
*may plead non eatfactttm. So though it was once his deed* 
yet, if before action brought, it becomes no deed, eliher 
by rasure^ interlineation, alteration, or breaking off the 
seal \ k) these eaaes^the defendant may plead nmi est factum. 

For this plea otnon est factum is in the present tense, and 
therefore if true at the time, the plaintiff (the obligee) can- 
not recover, but if the deed was good when the plea was 
pleaded, but after issue joined the seal wa^ puUed off, or the 
deed canbelled, yet shall the plaintiff recover. 

And JVotCy That thoug:b rasure in g^eneral shall avoid a 
deed, if made by the obligee, or a (ttranger^ without bis 
privity, in a fiart material^ or by himself, in a part not 
material ; yet an alteration by a stranger in an immaterial 
part will not avoid a bond, if done without the privity of 
the obligee. 

4. <^ From these cases it appears that on the plea of nan 
^< cat factum^ questions of fact only arise, as the nou-deliVf 
*• cry, rasurei ^c.'* 

But where the condition is void in law^ the defendant 
in such case should not plead non est factum^ but pray over 
and demur, if the illegal condition appears on the ^ce of 
it : if not, plead the special matter to avoid it. 

5. Though a deed should regularly be executed by the 
party, against whom an action is brought either in bb o%vu 
ft^rsoi), or under a power of attorney ; yet where one of 
the defendants, in the fireaence qft/ie other and by his authority f 
executed (he instrument for both, they being partners in 
fbfi tranaaOioD) tho Court were clearly of opinion, that 
« no 



"SQ parGcular mode of delivery vas necessary ; but that k 
was sufficient if the party executing a deed treated it as his 
•wn, particularly^ aft in this case it ivas executed in his presr 
,6nce. 



3, Of the Plea of Nil Debet. 

J\fil debet cznnoX. be pleaded to debt on a bond.' This was Ano»i. 
so held on general demurrer ; lor the bond acknowledges a 2 WUa. 10« 
debt) and so there is an estoppel. 
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4. Of the Wea of Solvit ad Diem. 

i. " It was formerly 'the -case in debt on a bond, that as 
>' the money was to be paid according to the condition at a 
w daij certain^ if the money was not paid af the day^ that the 
■" bond was forfeit, nor could the defendant under this issue 
<« firave fiaymcm ajier the day : But it is now enacted by sta- ' • 
« lute 4 & 5 Jinru. c. 16. *. 13. « That where debt is brought 
«< on any single "Inll, bond, or judgment, if the money has 
^ been paid, ^though neither at the day or place, yet, if paid 
^'at a subsequent day, such paymentmay be specially pleaded.'' 

But if the defendant has paid the money before the day, WinA.v. 
be may, to debt on a bond conditioned to pay at a day certain^ Pardon, 
plead solvit ad diem j and give in evidence payment beifbre the bJjj^"^ p 
day, as he could not plead it ; 'for if the defendant was to 174^ * 
.plead payment before the day, the issue would be immateri- 
al, for it still left the presuionption open that therp imght be 
payment at the day. And therefore a difference is to be ob- 
served between pleading where the coadition of the bond is to 
pay at a day certain^ apd whqre at or before such a day : for 
to the first the defendant may only plead payment at trie day^ 
for the reafcoil now given ; and beside, that the perfprniance 
of axondition ought to follow the terms of it:; bqt to a bond 
payable at or btforetuch a day^ the defendant may plead fiay^ Tryonv. 
ment before the day ^ yiz. on auth a day^ for it is within the « s'J^'ggA^ 
condition. And therefore where it was so pleaded, and the pietchefvr* 
defendant demurred to it as an immaterial issue, the Court Hontingtoa. 
over-ruled the demucrer, aud laid down the rule to be, ^^ That 2 Burr. 944. 
** where the defendant pleads performance of the condition, 1 ^1- R*p. 21f . 
^MbeplaintilF must assign an absolute breach, though it is ^* ^* 
<' ^ot necessary where he pleads a collateral matter (as a re- 
^Mease ;) and that -therefore where the defendant had pleaded 
«< payment before the day, the plaintiff should have replied^ 
^'That the npiopey was not paid at the day mentioned in the 
^' pleat «^ fl^ ^y '^'w* before^ on^ or after that day** For 
by such issue alone can the payment be tried. 

^^ But under the statute nothing but an absolute payment 
>< ^jftxc the day is pleadable." 

ThG|refo|^ 
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Thereibrt a te^idcic ^^ refusal of principal and interest ui 
a subsequent dciy caniiot be pleaded in bar, as not being with« 
in the equity of the statute ; for |iuph constmctioD would be 
prejudicial, as it would impower the obligor at any time t<| 
compel the obligee to take his money without notice. 

2. ^^Ifno interest has been fiaid an a b(mdfor tvfenty ytarsj 
^* it shall be in law presumed to be satisfied ; and in such 
<< case the defendant may plead sofvit ad diem^ and rely on 
(< the presumption : and Lord Raymond has left it to the jurjr 
*^ on sixteen years, whei*e there were cirpums^ces to forti- 
♦* fy the presumption.'* 

« Wherever therefore the defendant relies on this pre- 
^< sumption of payment, the onus firobandi lies on the plain- 
<^ tiif, to prove payment of iiiterest ajftef the day, to rebut 
^' thp presumption." 

For where in debt on a bond of thirty yeara standing the 
defendant pleaded solvit ad diemj and relied on the presumpn 
tion, the plaintiff proved payment of interest two years after 
the thirty, but couldprove none paid for the last twenty-eight 
years. Lord Raymond held, that this plea was to be taken 
strictly (that is here, ^ paid thirty yeara ago'* ;) and that the 
plaiiiiifT having falsified the defendant's plea, by proving the 
payment of interest two years after, was entitled to judg- 
ment : but ti.dt the defendant should havp pleaded, Pay? 
ment afttr the day^ under the statute ; in ^hich case the 
presumption would have be^n in his favour. 

It is for tbis reason now i^sual iq cases of this nature, to 
plead sotvit ad diem^ and solvit fiosf diemj which takes in the 
'Vvhoie time to twenty yearii. 

<V This plea when founded on the presumption is by the 
<' Couit taken strictly, and though they allow the presump* 
^S tion of twenty years to be of itself suSiticnt, yet if the time 
« fells any tiling short of that, they wUl require other circum^ 
<* stances to fortify the presumption of payment ; aairx. gr, 
<> if an accouDt had been settled between the parties, and no 
^< notice taken of the demand, tjiat shall be deemed a ck^ 

cumstance to shew that nothing was then due." 
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And in this case, where the bond was of nineteen years 
and a half standing, but no circumstances to induce a pre* 
gumption in its favour, it was held to be no bar. 

" These circumstances (as to the time of payjoentof in^ 
" terest, being within twenty years) being natter of fact, 
^ are proper evidence to be left to the jury to decide." 
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Fop where to debt on a bond, the defendant pleaded solvit Searle y. I^ord 
ad diemy and relied on the presumption of non-payment of ^^J'^^g^g 
interest for twenty years, the plaintiff offered in evidence an ^hwi Raym, 
indorsement on the back of the bond, being a receipt for 1370, s.C. 
interest on it ien years before the firesumption accrued : this 
evidence was revised by the Chief Justice, on the ground 
that it was the act of the obligee himself, and so should not 
be admissible evidence ; but the Court granted a new trial, 
for it was proper evidence to be left to the jury, whether 
the indorsement of the receipt of the money had not been 
with the privity of the obligor, particularly as a receipt given 
in that manner is usual, as more safe than on a loose piece 
of paper. On anew trial the evidence was admitted, and 
the plaintiff recovered. 

But where similar evidence of the indorsement of the re- Turner v- Crisps 
ccipt of part of the bond was tendered, but appeared to havcL ^ ^^"^ ^^' 
been made after the twenty years eia/isedy it was rejected as 
Inadmissible evidence : and the Chief Justice took the dis- 
tinction, that in the preceding case the indorsement was ad- 
mitted, because it appeared to have been made at a time 
when it could not have been thought necessary t« encountep 
the presumption ; but this was made after the prefitiraption 
had incurred. ^ 

^' And it has been held sufficient to obviate the presump* 
** tion to shew a claim or demand of the money.*' 

As where the plaintiff shewed two writs of testatum cafizas Moyle v. Lord 
sued out by him before the twenty years run but not served, Roberts, quot. 
because defendant could not be found. Lord Mcmsjield 1 T. Rep. 271". 
in this case said, there was no ground for the presump-* 
tion; 

3. << Under this issue of solvU ad diem^ what shall be deem* , 

<^ ed afictyment where the defendant is indebted to the plaintiff 
'^ in different demands, often comes in question. Upon whicli 
<< these points have been settled : , 

1 . '< That he vho fiays the money has a light to direct to 
<^ what purpose it shall be applied," 

For where the defendant was indebted to the piaintiff Anon. 
in money on a d^nd^ and also/or wares sold, and at the day ^^^* ^^* ^^^ 
of payment he tendered the money on the bond. The 
plaintiff took the money, and said he would afi/iiy it to the 
/iayment of what was due for the wares ; but the defendant 
said he paid it on account oftl^e bond : the plaintiff afterwards 
brought debt on the bqnd, and it was adjudged against him ; 
for the payment is to be accordin|^ to the manner the defend- [ 338 ] 
ant woufd pay it, not as the plainuff would receive it. 

Therefore where the poipt turned on payment of earnest, 2 P. Wms. 308* 
on which the plaintiff relied, and the defendant had pleaded 
that he did not accefit or receive it as earnest^ the plea was 

over-ruled ; 
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over<-ruIeil ; for it was not material how the defendant re<> 
ceived it^ but how the plaintiff paid ity for quicquid ^otvitur^ 
Motvitur ad modtwi aolventis, 

2. *^ But there seems to be some diversity in the decisions 
^ at law and in equity, where the debtor makes a payment 
'< generally ^ without appointing how the money is to be ap- 
« plied." 

In equity it has been held, that if a man owes another 
money on a security bearing interest, and on another bearing 
none, (as by mortgage and simple contract,) and he makes a 
general payment, without mentioning whether it is to be ap- 
plied to one demand or the other ; that it shall be taken to 
be paid in discharge of the mortgage, for it is natural to sup- 
pose, that a man would elect rather to pay off money bearing 
mterest, than that which carried nonp. 

So where the plaintiff was bound as a surety for J. 8, in a 
bond to the defendant, and J. S. was also indebted to him on 
simple contract ; and they came to a settlement, in which it 
appeared that •/. ^* was indebted on the balance of account in 
$5/. in satisfaction of which J, S, made to the defendant a 
bill of sale of his effects : it was decreed, that the effects 
should go to pay both demands in equil proportions, and not 
to be applied to one demand more than to the other. 

<^ The decisions at law have varied from these ; for there 
^ it has been held, that if the payer of the money does not 
^ appoint to what demand it is to be applied^ that the receiv- 
« er may do it/' 

As where one Owen was indebted to the plaintiff for coals ; 
he died and made his wife executrix, who also became in- 
debted to the plaintiff on her own account, and then married 
the defendant, who continued to deal with the plaintiff, and 
made several payments on account. These sums, if applied 
to the debt contracted by the wife while sole, and that due as 
executrix, would discharge both, and the defendant having 
given no directions how the payments were to be appliedi 
the plaintiff insisted on applying them to pay those debts, 
and brought his action for the coals furnished to the defend- 
ant In his own time : the Chief Justice was of opinion, that 
as the defendant had not directed the application of the pay- 
ments', that the right devolved to the plaintiff, who might ap- 
ply them to the wife's debt while sole ; but as to the de- 
mands against her as executrix, as these depended upon as- 
sets, and the manner of administering, the plaintiff could not 
apply them to that demand. 

^ It is however to be observed on this case, that though 
^< the general doctrine is there laid down. That where th« 
^ payer does not appoint, that the receiver may ; yet this 
<^ case may well stand with the former, for the demands in 

*<thl£ 
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^ this oaso Tfcre of the mme naturcj botli simple conti«:C 
« debts ; so that it made no difference to the defendant in 
« what manner the money was applied, wliich it would do 
^ where one demand bore interest, and the other did not/' 

So in this case, where the defendant owed money on two ^^^^ ^- Cutinj^. 
bonds, and paid money on account, but gave no direction ^^^ 1194. 
to which lie would have it applied y the case was reserved^ 
and it was determined, that the plaintiff had the elecuon to 
which to apply it. 

^' And here it is again observable, that the securities wert 
<< of the same nature, nor was it of consequence (as far as 
^< appears) to which bond the payment was applied." 

3. ^< But if there is any relation between the fund from 
<( which the payment is to arise and the secutityy the fund 
^ shall direct the appropriation of tlie payment." * 

As where the defendant was an incumbrancer on an estate Brett v. Marslii 
by judgmcTtSi and had also a debt by bond, and received 200/. ^ Vcm- 468. 
of the purchase of the estate in part, but gave no notice to 
the purchaser that it was to be applied to the payment of 
the bond debt : it was decreed to be applied towards satis- 
faction of the judgment, the 200/. being part of the pur- 
chase money of the estate affected by the judgment. 

5. Of the Plea of Accord and Satisfaction. 

1. This plea must have two qualities: 1st, It must be 5 Co. 117. b» 
such as the paity agrees to accept, and be so pleaded : 2dly9 
It must appear to tlie Court to be a reasonable satisfaction ; 
or at least the contrary must not appear. 

♦« As to the first, the defendant should plead that he paid ^^ ^• 
*< such a sum of money, ^c. in full tatiafaction of the de* 1 sf**^*573 
*' mand, and that the filaintiff accefited it as such." #r 230 1 

For it is not snfficient to say only that the plaintiff ac- Hawkshaw v* 

cepted it as satisfaction, unless paid by the defendant as such. Kawlings. 

^or is it sufficient that the defendant so paid it, unless the 1 Stra. 23. 
plaintiff accepted it as satbfaction. 

<< So in the second case, it should appear that the satis- 
«^ faction was a good attd valuable one^ and it should therefore 
*< be set out what it was." 

For where to debt on a bond the defendant pleaded an Prestonv. 
accord and satisfaction, viz. a release 6y him qf an equity of Christmas. 
fedemfition of certain premises mortgaged by him to the plain- 2 Wils. 86. 
tiff, in lieu of all bonds, ^c. On demurr* the plea was 
held to be bad : for an equity of redemption is of no value 
in the eye of the law, according to Littleton^ sect, SS2. 

^ And for this reason the satisfaction must appear to hk 
•< comfiiete and executed** 

Fof 
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Fdr where to debt on a bond, the defendant pleaded puf^ 
ment of part before the day the bond became duC) and « 
/iromiec to fiay the rest at a day to come^ to which the obligee 
bad agreed : it wa» hckl to be no bar, for it was executor?. 

And therelbt*e one bond cannot be pleaded in bar of an- 
other, for that is of no greater value, unless the security or 
circumstances are beitei*ed \ as by shcHtening the time of 
jpayment. 

And the bettering the security alone is not suflicient ; for 
a bond with eureties is better than a single bond, and yet the 
former cannot be pleaded in bar to the tatter. 

3. For the same reason /layment of a le9ser 9um at the day 
can never be pleaded in satisfaction of a greater because by 
DO possibility it can be a satisfaction : but the gift of a thing of 
less value but different in tjuality^ as of an horse, or of a robey 
^c. may well be pleaded in satisfaction : for these may be 
as beneficial to the parly and valuable as Uie money. 

So payment of a leaser 9um before the day mzj be well 
pleaded in satisfaction : or if the money is to be fiaid at Yort, 
and the party takes a lesser sum at London^ that may be well 
pleaded in bar ; for payment of a lesser sum before the day 
or at a different place, may be" of more value to the obligee 
than the whole when due, or at the place where it was to 
be paid< 

3. As to the form of the fileoy the defendant should plead 
the accord and satisfaction of the money due by the bond, and 
not of the bond itself : for a bond being a deed, shall only 
be discharged by a deed : but tlie payment of the money may 
be discharged by matter in fiais. And if a man acknowledges 
himself satisfied by deed, it is a good bar without any thing 
received* 

6. Of the Plea of Foreign Attachment. 



Bab'mgtonv. 
Babington. 
Cro. Eiiz. ISr. 



<< That the debt has been attached in the defendant's 
" hands by foreign attachment^ is another good plea to dcbf 
" on a bond." 

Upon which these decisions have taken place. 

1 . ^' That after the plaintilT has commenced his acticm ia 
'' the courts above, and the defendant appeared, the d^it 
*' cannot be attacbeil in the defendant's hand at th.2 suit of 
** any other peison." ^ 

For where ' the defendant pleaded a fof eign attachment of 
the debt in hi« hands, after afifiearance in the court above^ \l 
was ruletl to be a bad plea. 

" But a creditor may attach the debt due to his delator 
" while the creditor's suit is depending against him in thei 
" courts above ; and shewing such matter will be ar good 
" plea in bar/* 

for 
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For where to debt on a bond the defendant pleaded, That Lcuknor v. 
the debt due by him to the plaintiff had been attached in his Huntley, 
hands, in London by one Jaquea ; the plaintiff replied, That ^^^^v^^'*- ^^• 
before the Rttachment, Jaquea had brought an action in the 
Common Pleas against him for the same debt, and made the 
attachment pending the suit. On demurrer it was resolved 
that the creditor of the plaintiff might well make such at- 
tachment, for that the plaintiff in an action might also levy 
a plaint whereon to ground an attachment while the suit 
above Was pending, and that it therefore was a good plea in 
bar. 

2. A debt eannot be attached by foreign attachm.ent before Dtlton v* 
Uisdue^ though the judgment on the attachment is not till 5^**y- 

stftcr it become due : and therefore if the defendant was ^'®' ^^^* ^^* 

to plead the attachment, the plaintiff might reply this matter, 

that it was made before the money became due, and have [ 232 ] 

judgment. 

3. A dcbta^e>n record by recovery, cannot be attached by Sir John Per- 
the custom of London. rot's case. 

Cro, Eliz. 63. 

Therefore where a cause had been referred to an arbitra- ^ 
tor, by an order of nisi firius, who awarded a sum to be paid HawdinV. 
by the defendant to the plaintiff on a certain day ; at that day HiU 7 0-3. 
some of the creditors of the plaintiff attached the debt in the In not. 
defendant's band, and he paid the money to the creditors : ♦'T- ^•'P* 3^3. 
it was resolved, that the rule of nisi firius having been made 
a rule of court, that this must be considered as a sum of 
money ordered to be paid by the court, and so could not be 
attached ; and that the defendant should not be allowed the 
payment of it as against the plaintiff. 

So Where a judge^s order had been made to tax the plain- Coppell v. 
tiff's attorney's bill, the plaintiff undertaking to pay what Smith. 
■was due, and the Mastcr*s allocatur amounted to 30/. •• before ^'T- ^«P* 8l8- 
the attorney had demanded the money, a creditor of his at- 
tached it in the plaintiff's hands ; it was held to be erroneous, 
find that money so awarded under a rule of court could 
not be attached. 

4. << If the defendant pleads a foreign attachment, it should 
<< appear that the pluntiff in this action had notice of the pro* 
^< ceedings in London to effsct the foreign attachment ; for 
« as his property in the hands of his debtor is to be bound, he 
<* should be made a party and have notice.'* 

For in this case where to an action for goods sold the de- Fisher v. Lao«. 
fendant pleaded the general issue, and gave in evidence a 3 WUs, 297* 
payment under a judgment on a foreign attachment at the 
suit of one Janaon^ to whom the plaintiff was indebted : \mX 
it appeared that no notice had been given to the plaintiff : Ibr 
that fault he had judgment. This case was that of an ad- 
ministrator, but the principle seems to be general. 

So if the plea state the custom to be, « That if any person Morris v- 

be or hath been indebted to any other person in the city," J'^^^S!?* ^ 

Mm he 2H.Bl.aC2. 
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he ougkt to aver, << that the defendant in the suit >ra8 indeb> 
cd to the plaintiff within the city.*^ 

f . Of tlie Pleas to Bonds of jlndemnhy. 

To debt on a bond to suve harmless, the defendant only car 
plead) eic/ier that ht ha9 saved the plaintiff harmletH^ oFt that 
if he has- received any injur yy it ca» through his Qwn defmuU, 

*And where the defendant pleads that be has saved the 
plaintiff harmless, he stiould shew Aoctf he had done 90, fiut 
as the saving harmless is the substance/ and how matter of 
form, the plaintiffshouldtakeadvaota^of thfc defect io the 
plea by s/iecial demurrer. 

And note, That bonds are wuliin stat. 4 8c 5 w^w. e. 16. 
which allows the defendant to plead double ; and these pleas 
Idllowing have been allowed. Where the condition of the 
bond was to marry on request, non est factum^ and never re- 
fuestedf were allowed to be pleaded together.. 

So non eat/actumj and a discharge under a commUnon o/* 
kankrufit^ were allowed to be pleaded together. 

But non est factum and sotvit ad diem cannot 1^ pleaded to- 
eether, for they are incompatible. 

So In this case t^ court refiised to allow the defendant to 
plead non est factum^ and that all was paid except 6S/. tMch 
v'os tendered before action brought^ lest there should be an in- 
congruity on the record, as if the defendant succeeded oa the 
first plea there would appear that there never exHted such a 
bond as that declared on, and yet the defendant admittsd 
something to be due on that same bond. 

2, Of THB PlEAS IN mUT FOK REKT. 

These arc, 1st, J\/tlhabuit in Tenementis. ?d. A'ba dinmit, 
SdjJSrU debet. 4th, Fiens enarrere. 5th, Entry and Eviction. 
6th, The statute of Limitations. 7thf I fancy, 

Istj Of the Plea of Nil habuit in Tenepacntit. 

In debt for rent reserved by deed indented^ the defendant 
never can plead that the plaintiff nil habuit in tenementis ; for 
he isestom)edby his deed, which adnuts the deouse. But 
had the demise beefvby the lessor by deed-fioU^ lesaee migh( 
90 plead; for the deed i&np estoppel as to him. 
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S^, Of the Plea of Non dimisit. 

So neither can he plead i\oh dimisit where the rent is 
Ted by indenture, for there too is an estoppel ; though ftr 
^ent reserved by paroli he might so plead. 
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Sd, Of the Pica of Nil debet 

1. « In all cases where the debt is founded on the deed, 2 LoidRaym. 
»* the plea cannot contradict it t but where the deed is the ^^^*^' , .- 
^' induperaent and matter of fact the foundation of the debt, . ^ ^ ^ 
^ there is eome divei'sity." Therefore the defendant to debt ^J^ 333. 
fpr r<jit reserved by Indenture may plead nil debet ^ which in 

tke case of a bond be could not do : for an indenture of le^iLse 
•does not acknowledge an absolute debt as a bond does, aa 
the debt arises from the payment of the thing demi^d^ and 
so is hilt inducement. 

So the defendant may plead non est factum^ for denying^ S. C. 
the existence of the deed there can be no estoppel. 

2. But though the defendant may plead ml dcbtty yet he ^^' ^^• 
cannot give in evidence under it t^at the fdainiijf had nothing ^^^^' 
in the tenement g because had he pleaded it specially^ the ^^^ ^^ 
plaintiff could have replied the indenture, and estopped him ; 

49r tlie plaintiff might demur ; for the declaration being on 
the indenture, the estoppel appears on the record. 

^3. If the lessor accepts rent due #t the last day of pay- Co. Litt. $73. a. 
inenti and gives a discharge thereof and acquittance, this ^ Co- 65. b. 
«ball discharge afl preceding arrears : so that such would be ^ ^«»-**- 
|;pod evidence on nil debet j for it ia not presumable that a 
*«^an would give a receipt for the last gale of rent, when the 
former were unpaid. 

So if the defendant pleads levied by diatre^i^ and so nil ddbet^ ^ifllaway v, 
iio may givp in eyideace a release or payment ; and even ?'?"f?^,ju 
though there never was any distress made> yet is the evidence l j, ^h C il 
"Of payment or the release good ; for the isme w on the debt : ^* Harris. * * 
and the defendantf proving' it discharged by any means, sup- cVo. £liz, 240. 
fN>rts his issuei 

4. So if the le$Bor had covenanted by deed to repair ; to Taylor v. B^e,. 
debt for rent by the lessor, the lessee may plead, « That he ^^^' ^^*' ^^ 
expended the rent in necessary repairs, and so owes nothing ;** 
which it. seems by law he may do (though it wa& doubted by 
Iiord Hoitf I Ld. Haym, 429. ideo guere) ; but the defendant 
must pl^ad this special matter, and cannot give it in evidence 
on the general issue, for he might have Aoyenaat on it against, 
the lessor : but under the general issue the defendant may 
give in evidence that he/taiS (he rent to fiersona who had rent- 
charge* out <(f the kmdj by the command of the lessor ; for 
payment by the plaintiff's appdntment, is payment to him* 



Buft. where th^te is an express corenant In the same iodeo* Job^on v. . 

ture that the lessee may deduct &r charges and repairs, there ^?^ ^Km 
clearly the defendant may plead it in bar to debt for rent. * 

4th, Of the Plea of Riens en Arrere. [ 235 ] 

^" MicT^ en Arrere is a good plea in debt for rent, though Theobald v. 

-• it' would be bad ia jcatftnent for rent (/ferr v. Saville, c^w&W 
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1 BrononL 19) ; for in covenant s\ich plea confesses tb0 
covenant broken, and goes only in mitigation of damages. 

Bull. N. p. 182* Under tliis issue the payment comes in question, and proof 
3 Danv. 507. fey the defendant that he had given a bond for the rent to the 

landlord, which he had accepted, -^vill not amount to a pay- 
ment ; for the acctpiing a security of an equal degree is no 
extinguishment of a debt (ante^ 230), and therefore cannot 
be so here, where the rent is due on a lease, which is an 
higher security than by bond^ Vid. fioti. Godfrey v. JSTe^ton. 

Harris v. Ship- And a fortiori it is bad proof of riens en arrere^ that the 

way at Mon- lessor accepted the lessee's note of hand for the rent in arrears 
mouth, l?44, f^p gy^^h can never be a discharge of the rent. Here th« 
b!ui^n"^P 182 ^^^'°^ having taken such note, afterward distrained, the lessee 
' * * ' brought trespass, and had judgment against him ; for there 

was no alteration in the debt till payment of the note, so that 

the distress was lawful. 

5 th, Of the Plea of Entry and Eviction. 

7 Hen. 6. 26. u Entry and Eviction of the whole or any part of the prc- 

" mises demised, is a good plea in bap to an action of debt 
^< for the rent.'' 

Hunt V. Copq. But a mere entry is not sufficient to cause a suspension of 

Cowp. 242. the rent, for such may be merely a tresp^iss, and shall be so 

deemed : but it must be a tortious entry and ejcfiulnon so as to- 
prevent an enjoyment of the premises. And therefore in 
this case, where the lessee pleaded in bar that the lessor 
entered on the premises and pulled down a summer-house, 
whereby the lessee was deprived of the use thereof, without 
saying that he was expelled or put o«t of the use of the same, 
it was held to be bad, as not shewing any cvictioD, so as to 
cause a suspension of the r^nt. 

<* For the exfiulsion must be specially pleaded.** 

Reynolds v. Therefore where the defendant pleaded only, that befouc 

Hob^ 326. ^^^ ^^"' ^^^^ ^"^ ^^^^ ^^^ plaintiff had entered on the prem- 

ises, but did not say that he had txpclkd or kept him out vf 
^ possesaionf the plea was adjudged to be insufficient for thai 

vcason* 

[ 236 3 6th, Of the Plea of the Satute of Limitations. 

The statute of imitations is another plea, and is given bjr 
Stat. 31 Jac. I.e. 16. which enacts, *< That all actions of 
" debt for rent arrear, or g:founded on any lending or con- 
" ti'act without specialty, must be brought within six year^" 

Freeman ▼. ' But this only extends to rent due on a ftaro! demise ; for 

u^S'^'rtft arrears due on an indenture of lease are not vithin the 

statute. 

Neither 
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Neither is the statute pleadable to any thing hut debt on 
simple contracts ; for bonds are only barred by the twenty 
years and prresumption, which is not pleaded but given in 
evidence (ante 226). 

«' And (o .matters of record it is not pleadable/* 

For in debt against a -sheriff, it was held that for money J^^* ^* Vo\y^, 
levied under an execution he could not plead the statute \ ^ Saund. 37* 
for though it is not a record till the writ is returned, yet it 
is founded on a record, and hath a near relation to it. 

rth, Of the Plea of Infancy, 

" Infancy is another good plea in debt for rent ; but a 
<« If-aae made to an infant is not void, but voidable only at his 
" election on his coming of age : and if he does not then 
«< avoid it, but continues in possession* he is chargeable for 
<« the rent." 

Therefore where to debt for rent the defendant pleaded K^tscy's case, 
infancy at the time of the lease made : on demurrer the ^^^ ^^* 3^' 
Court held, that the lease %yas voidable only at the election 
of the infant, by waiving the land before the rent-day came ; 
but he not having done so, and being of age before the rent- 
d'ay came, it was deemed an election ; and the plaintiff had 
judgment. 

$. OF THE PLEAS TO DBBT OK MATTERS OF RECORD. 

1. Where debt is brought on a judgment, ntU tiel record t 237 ] 
is tiie proper plea. And the issue is tried by producing the ^^wsonv. 
record itself, if it be a record of the same court ; but if of 2 Burr.* 10 ''4 
another court, it must be certified into the court where the 

action is brought, by certiorari, 

2. So to debt against a sheriff on an escape on final proc- Maddoxv. 
CSS, nul tiel record is a good plea ; for in such case the ji^b^fbo 
plaintiff declares on a judgment. In thk case the plaintiff 
demurred to this plea, supposing that it should have been 

ydl debet / but it was held to be good. 

But yfhtvt a^. fa, baa issued to the sheriff who has levied Cole ▼. Acorn. 
the money but not returned the writ, and the plaintiff brings Caa. K. B.604r. 
.deltt for the sum levied, the defendant may plead nil debet $ 
because it is th^ a matter of ftct whether the money has 
been levied or not : but it is a bad plea if the wdt has been 
returned, for tlieri he is bound by the return. 

3. In debt on a baiUbond the defendant cannot traverse the Watkyns v. 
firre9t of the firinci/ial ; for so all bail bonds that are civilly f g^ 444 
faken (that is, so as not to expose the party by an arrest) 

m^ld be avoided* 

« But 
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«« But the defendant may traverse the issiuni^ of tlie vik 
a on which" the principal was stated to have been arrestod 
<< and held to bail." 

» 

Saxbx V. For where in debt on a bail-bond* the declaration stated 

Kirkus. t|)at a bill of Afiddieux tsgued, upon which /. S, had been 

Sayer'iRcp. arrested, and that the defendant had entered into the bail- 
^^^' ^ bond ; the defendant pleaded that such a bill of Mddifex 

did not issue, and on demurrer the plea was held to be a 
good one ; for if no such bill of JiUddU^ex issued the bail- 
bond was void, and the plaintiff had no cause of action.** 

Oidwav V. So to debti or to a Mcire facias against the bail, ^* That the 

Parret'Sc sU. principal had paid the money,'* is a bad plea^ except it be 

Cro. Klix. 132. pleaded ofi record : for the condition is, " That the defendant 

(the bail) sb.ould surrender the body or satisfy the debt ;*' aod 
this must be by the n^ist sufficient satisfiu^on, that is, by 

record* 

Doddv. In a 9cire facias against the bail, it was held, that where 

Pswioii. the principal lay in gaol for two terms, and so might haTe 

U VcBt, 14t% jj^gjj discharged by a rule, yet that where afterwards a dco 

iaration was delirered and judgment had thereon, that it 

was good to charge the bail. 

S. The«e are the most material picas distinctly applying to 
the several heads of bonds, leases, and matters of record. 
There are also others which are equally applicable to each 
of these heads, which now remain to be considered. 

These are 1st, A set-off: 2dly, A release: Sdly, a dis- 
£ 33^ 1 charge utider an insolvent act or bankrupt certificate. 

1st, Of the Plea of a Set-off. 

This was first given by stat. 2. Geo, 2. c. 22. which enacts, 
« That where there are mutual debts between the plaintiff 
« and the defendant, or if either party sue or are sued as 
« eltecutors or administrators, where there are tnutnal debts 
^< between the ti^statof or the intestate, and the other party^ 
-«< that one debt may be set off against the other, and such 
^ matter given in evidence on the general issue^ or pleaded 
"inbar : but if intended to be givfcn in evidence otfthe 
'< general issue; ndtice must be given of the particular sum 
<« intended^ to be setoff and on what account it has become 
"due." It wa!s' afterwards further enacted, by stat. . 
t 'Geo. 2:- c. 4. <* That mutual debts might be set off agaft5Bt 
" each other, notwit/fstanding such debts Vfcre of different na* 
«< tures^ unless in cases where either of the debts accrued by 
<< reUsdti of a penalty contained in any bond or specialty } 
"ini«rhich case the debt intended to be set off must' be ^ 
^< pleaded in bar^ and in Vhich ptea shall be shewn hoW 
^^ much is truly due en either ude ; and in case th^ plainti^ 

'< shall 



OEBf • . 23e 



^ shall recover, jad^ti>ent shall be entered ior no more tbail 
'•< appears to be due after one debt set against another." 

Under these^tatutes it has been decided) 

1. w That the debts which can only be set offagainafl each ^« Cim 
*^ others are such as are certain and tigmd^ii^i and such as Cow p. 57. 
** oMauTnfisit would lie for to i-ecover." 

Terefore where to an action of covenant -the defendant J*?'h'J^ 
pleaded a set-off of other dumoffea done to him by the plain- ^^p, ^^^T 
liff and unliquidated, the plea on demurrer was held to be '^ * 
bad ; lor by Lord Mansfield the act of parliament and the 
i^ason of the thing refer only to mutual dettgf and damages 
ure not debts. 

So where to an action of covenant for renty defendant WeigaUv. 
pleaded, that by the indenture on which the action was Waters, 
brought he had covenanted to render up the prendses in go^ ° "^^ ^^I^ ^^'' 
repair at the end of his term (casualdes by ftre s^ tempest 
excepted) ; and then averred, that the prenMses had been in^ 
j^ured by a violent tempest, and that he had laid out a larger 
sum in repairing them than the money due on the covenant^ 
whi^h he offered to set off: this was held to be clearly a bad 
plea; 

So where in asaixmfrsit for 40/. lent, the defendant pleaded Kedriff v. 

articles of agreement with n>utu?J covenants, in a penalty of Hogaa^ 

900C. for non-performance, and shewed a breach wliereby the ^^'*"' *^** 

penalty bad incurred, and offered a set-off. Oa demurrer S^JJ^**^' 

the plea was over-ruled, and held not to be within the statute ; | ^^ k^. 394^ 

|br the penalty is not the whole sum, but sounds in damages s. P. 
which are tmcertain. 

^ But sums in the naturre of liquidated damagf for breach ^ 2 J9 1 
^^ of any agreement^ and not in the ntxture of a fienaity mereij/f 
«^ may be setoff.'' 

As where the defendant contracted with the plaintiff and Fletcher v. 
another to Ho certain iron-work in a limited time, and a bond ^^^^^ ^^^ 
was entered into accordingly, whereby the plaintiff and the ^ ^' *^*^ ^^ 
other person, stipulated so to do the work within such time, 
or to pay a certain weekly sum of 10/. for every week it should 
remain un&ni»hted. It wsa adjudged that these aeveral week* 
}y sums were in the nature of damages liquidated and agreed 
iipcn between the parties themselves, and so thai the defi&ndant 
might set them off against any demand the plaintiff might 
have agamat him. 

?• ^ The ddbt tobe set off must be a good and aubtiattng BuUcrN, F. 
•< one when the action is brought,*' jsind therefore a debt barred 180. 
by the statute of lindtaHona cannot be set off ; and if it be 
given in evidence on notice of set off^ the plaintiff may re- 
ply the statntes of limitations ; or the plaimiff may <^ject 
to it at the trial, if attempted to be given in evidence, for 
the object of the statute being to prevent circuity Of action, 

such 
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r.ach dcbta only^ s^halt be allowed to be set off for which aft 
action could be maintained^ 

So where a party paid money fc/un/art/y, though'the party 
to whom it is paid had no title to it, it shall not be set ok, 

^ It mutt Iherefore be an absc^ute debt due to the defend' 
«• ant." 

For vhere id debt on a bond, the defendant pleaded a great^ 
er debt in bar, upon which the plaintiff prayed to have the 
condition of the bond enrolled ; which was to appear at Wc9t- 
mimtiTj and demuiTcd ; it was held, That this bond was not 
within the stat. S Geo. 2. for that statute relates to bondi 
/or the fiaymcnt ofmoncy^ and not to bail-bonds : neither was 
it within the statute 2 Geo. 3. because the phdntiff did not 
brin^ the ikciion in his own right, (h« being an officer,) bat 
as trustee for another. 

But if the bond had been given to the sheriff and by Am 
aatiifncd to t/ie/iaru/j it had been otherwise, for then the pen- 
alty would be considered as the debt, which the party 
mi:^^ht sue for as assignee of the sheriff, under statute 4 and 

S jinn, c. 16. 

S. " The debts which can be »et off most be such as are 

** due in the aame right** 

Therefore in an action of debt against a man oii hU ^iwt 
bond^ he cannot set off a d^ bt due to lum in right o/hia wife. 

So where the deft-ndanls were insurance-brokers, and 
the bankrupt before his bankruptcy had underwritten for 
•them several policies on goods, the prnpeity of others, 
which had been losses, and for which the bankrupt was 
liable : to an action brought against the defendants for money 
due to the liankru/je, they, pleaded a set-off of these losses : but 
it was held. That the losses being on goods the pixjperly of 
others, that the debts ^^e^e properly to them, not to the 
brokers ; and therefore could not be set off to a demand 
;»gain3t the broker himself. 

But where the broker had a commission del credere^ and so 
was Ht all events ana\verable to his correspondents, (the 
owners of the goods,) it was held. That to an action brought 
a?:ai:)st him by the assignees of the underwriter, that he 
roii^bt set off losses happening before the bankruptcy, as fiis 
own debt, or give tlitm in evidence under the general 
issue. 

But to the above rule there are some exceptions. 

As a debt due to one as a surviving partner may be set off 
to an action brouglit for a debt in his own right. 

So a debt due from the plainiiti', as a surviving partner, to 
the defendant, Uiay be set off ai^ainst a debt one from the dc.- 
fendant, to the plaintiff in his own right. 
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So yAtctt the plaintiff's testator appointed the defendfant Shiptnan v. 
his attorney to collect his reiifs, and after his death the de- J**°"^- ^ ^ 
fendant received rent which was in arrear in the testator's q^ 
lifetime : the plaintiff who was execntrix> brought an action q'^ "j^ .p.8(); ^ 
for the money in her own name ; and the defendant gave no- 
tice to set off a debt due by the testator to him : but he was not 
allowed to give it in evidence on the trial, for the rent was 
due to the executrix, arid never belonged lo the testator ; so 
that he never had any cause of action ngainst the defendant^ 
as the money was not received till after his death, and the 
tnoncy intciided to be set off was a debt by the testator hint' 
Mf i and so the rights itere different. 

But -where the testator haft been indtbted in his lifetime Brown ^. 

to the defendant, there the debt is clearly within the statute ^f^^^* 

to be set off ; and in such e5»se the executor may admit such g^* ^^ p ^ 
set-off without bringing an atilon. 

4. " Money received By Judgment rdaf be sfct bff.'^ 

In this case there were' cro^ actions, Bahkerville against BaskcrvUie v. 
Brovm^ for 10/. and Bronon against Baskerville for 30/. on Brown, 
notes, and both were to be tried at the same sittings. Brown ^ *^"* ^^^* 
V. Baskerville came oti first, and Brown had a verdict for 
30/. and he had given notice of a setroffof the notes: It was 
held that on the second action Broivn might give the for- 
mer verdict in evidence, and bar BaskcrvUie* a demand by so 
much of it as amounted to the whole of it, and enter a remits- 
titur on the first record for so much. 

So where the lessor of the plaintiff had a judgment for 40/. Thrnstoiit, ex. 

diebt and costSf in a suit of the preceding term for the use demis .of Barnes, 

and occupation of an house ; and in the next term was non- 2 31 Hcd 816 
suited in an ejectment against the same defendant, the costs r 341 ] 
bf which were taxed to 13/. the court oh motion ordered, that *" 
one demand should be set off against the other. 

In the foregoing cases the two judgnients to be set off were Barker v; 
in the same court ; but in this case, where the defendant ? gl**^' ggx 
Yim{?i. judgment in the King^a Bench for 102/. against the 3 vv'iU.Sc. SC' 
plaintiff, and the ^aintiff had a yttc^gTn^?/^ //I r^f Common P/d-flf*^ 
for 106/. this last court allowed on motion, one to be set off 
against the other. 

■ « • -^ . 

But in cases of this nature the attorney having a lien f6r Mitchell v. 
his bill of costs on the money recovered by the judgment, OldAeld. 
the court will not permit one judgment to be set against ♦T.R^p. 123, 
Che other to the full extent of t/, withoiit securing to the at- 
tbmey the amount of bis bill. 

5. If debt is brought on a bond conditioned for the pay- crfUntv. 
ment of an annuity, the defendant may have a set off against Collins. * 
the arrears of tbef^nnuity due at the time of the action 2Barr.83QV 

N n bro\sgbt; 
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brought ; and the bond is not thereby discharged but remuc^ 
as a security for the growing arrears. 

6. " If the defendant li^ives notibe of set-off, ii mutt be cer* 
^^fai'n as to every matter w/itreby it accrues/* 

Thei'^fbre where the notice of set-off was-in these wordst 
^^Takc notice that you are indebted to me for the use and 
dceupatioii of an' house for along time held and enjpyed and 
now lately elapsed i'" The debt intended to have been set off 
was rent reserved on an mdenturi'^ which not being mention*^ 
ed'in the riotice, the court would not admit it in evidence ; 
for if it had been shewn, the plaintiff might probably have 
proved an eviction, or some other matter to avoid the de- 
mand. These notices shoold be almost as certain as declara- 
tions. 

■ 

From hence it appears, that wKere the plea of set-off is 
qfan equal sum to that declared for, the action is barred : but 
where it is of a lesser siim than that for \^hich the actioa is 
brought,, the defendant must pray to have it setofil 

And wo/f , That as stat. 2 Geo. 2. requires notice where 
the defendant means to ,^ive a set-off in evidence, where iu 
this case the defendant had pleaded the general issue, but 
forgot to give notite, he was allowed to withdraw his plett/ 
and give the notice* 

7*. Thfe stiitutesofset off are extended to banJktu/us by 
Stat. 5 Geo. Z^ c. 30..*. 2. which enacts, " That where it 
<*. shall appear to the comiiM&sioner& that there has been a 
'« mutual credit given by the 5a;ikrupt and any other persoiv 
<* or mutual debts between the bankrupt and any other person 
« before the bankruptcy, the commissioners or assignee* 
" shall stale the account between them, and one debt mar be 
" set against another ; and what shall appear to he due od 
" the balance, and no more, shall be claimed or paid on ci-' 
«* therside." 

THbwgli ufider this act of parliament the commissioners- 
have a power of making and allowing a set-off, ytt it does 
not prevent the right of pleading or giving notice of a set-off 
to an actioh at Itivf ; fof if the assignees bring an action for a 
debt due to the bankrupt estate, the defendant may plead a 
set-off of a debt due to him' by the bankrupt. 

" But the debts cfnly wlivch can be sef off in tKis case, are 
" such as Were mutual dfebts from and to the bankrupt at the 
« time of the bankruptcy, and for wliich there wtxtt at thit 
" time mutual remedies." 



For where to an action by the assignees of a bankrupt, tht 
dafehdant gave notice of set-off, and at the trial produced a 
note given by the bankrupt prior to his bankruptcy, to one 
Scotti and indorsed by Scott to the defendant ; but it 

appeaoDg 



DEBT- 



■24« 



Vid. sainetrftte. 
BuUcr.N.P. 18^. 



itppearing in evidence that the indorsement hacl been macU- 
.nibsfquent to an act of bankruptcy^ it was held, ihat this could 
not be set oft*, for there never was any debt due b/ the bank- 
nipt to the defendant, and he could not be in a belter situa- 
.tion than the indorser of the note, who could only have come 
in as a creditor umler the commission 

In the case or Ryal v. Larkin. \ IViU, 155, and Bullcr^ 
N. p. 181, it is laid down as law, that the statutes of -set-off 
jdo not extend to the assignees of a bankrupt, and it is on the 
ground that if the assignees brought an action for money dtie 
n> the bai^krupt, as the defendant could not have an action 
again^it then^^ but must prore the debt nnder the commission 
pr proceed at law against the bankrupt himself, that there* 
fore the defendant should not be allowed to set it off. This 
.doctrine is over-ruled as a (j;eneral one in Covjfi, 135. But 
the case itself seems to be reconcileable to the principle now 
itcid down; viz. That the debts to be set off must be mutual 
at the time of the bankruptcy. 

The case was that to an action for goods sold by the assign- 
.<c» to the defendant, he pleaded a set-off of a debt due by 
bond to him by the i>smkrapt before his bankruptcy, which 
was disallowed *: and the reasons seem to be, 1st, That as 
the debt was for goods sold by the aaaigncea^ that there was 
no debt due to the bankrupt^ it was to the assignees, and so 
there were no mutual debts at the time of the bankruptcy. 
And, 3dly, Ttiat if this was allowed, a creditor might buy 
up the bittikrupt's effects from the assignees under their 
sale ; and if allowed to hold the piice as a set-off to his own 
debt, he might get twenty shillings in the pound, which 
-would be a fraud on the bankrupt laws. 

Therefore where an action was brought by the assignees ^^cksoa v. 
of a bankrupt to recover ^ debt due to the bankrupt estat«» ^ .p ^^^^ ^^^ 
and the defendant set up a set-off of cash notes of the bank- 
rupty payable to .bearer c 4t was held that he must prove the 
time when the notes came to his hands, and that that was af- 
ter the bankruptcy, even though the date of them was before 
it, and that possetssion of such was not sufficient to give hir^ 
a title to set then;i off without :iuch evidence^ 

B- "In generad, a set-off is only pleadable, or to be talcen 
•* advantage of, where the action is for money either cxfiresa- 
^* ly ascertained^ as debt, or in the form of certain damages^ 
*« as covenant for rent-arrear'* 
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For where in refilevin the avowant justified under a dis- Absiolem v. 
tress for rent, the plaintiff insisted at the trial that there was Kniglu. 
niore due to him than, the rent amounted to, which been- Pas^h. i6G.^, 
deavoured to take advantage of. Justice Denison refu- u[jii m p j^j. 
6«d the evidence, and on a motion for a new trial, the court 
held, that the statute 3 Geo. 2. did not extend to the 
rf^tisc of a distljt^s which was not properly an action, but a 
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repi^df without suit ; they likewise declared that it did aii^ 
ejLtend to dciinue, and the like actions of wrong. 

But where the action was covenant for non-payment of 
rent, the defendant pleaded non ^st factum^ and gave notice 
of set-oif ; the judge was of opinion, that it could not.be 
given in evidence on tlds issue. But on a motion for a hew 
trial the court held, that the evidence ought to have been «dr 
xnitted ; for the general is3ue mentioned in the statute mustr 
be understood to be any gtiieral issue : and a new trial va^ 
ordered. 

^% to the mode of pleading pointed out by 9tat. %G€o. 2. 
IK^here the action is on bond, the defendant in his plea must 
set out the sura he admits to be due to the piaintiff ; and the 
(lefendam may traverse the sum so set out. 

And he may traverse the sum, though laid under a vide* 
licet. 

2. Of the Plea of a Release. 



Litt. sect. 512. 
6I3. 



|. If a inan be bound by his deed to ano^er to pay him § 
pertain turn ut Afichaelfnas following, and before that time the 
obligee releases to the obligor all acn'onsy he shall be b4rred cS 
the duty forever, and yet he could not have an action at the 
time of the release made, put if a roan lets land to another 
for a year, yielding tbe rent at Michaelmas^ and before Mich- 
aelmas the lessor releases to the lessee cdi actions^ yet after the 
feast the lessor piay have hjs action for the rent, for the re* 
lease does not discharge it ; and the reason is, that tbe first 
po. Litt. 232. b- is a debt at the time, for which the pbligor has then a right 

of action, tliough it is «o/T/ewf/ttm m /w/ttro ; but tbe rent is 
BO debt till the day on which it is payable, for it is payable 
but of the profits of the land, and if the lessee is evicted be* 
lore the duy, no rent is ^ue ; but the lessor may discharge 
ihe lessee of the rent befoi*e ths day, by a special release. 
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f Sp a release of all demands will not operate to release rml 
before it bccQvus due, for then there is up demand 5 but it 
will release 're7it then due, " ' \ 

2. In the case of ^07fe/«,if ^herc arc two obligors, a release 
to one is a release to both, as well at law as in equity ; for it 
releases the contract, and so operates in favour of both. 

J5ut if a man be bound to another in a bond, and the obli- 
gee makes a covenant, binding himself not, to sue the obli- 
gor for 99 years, this shall not operate as a release oc defea- 
sance, but merely as a covenant 720/ to sue ; and therefore is 
not pleadable in bar to debt on a bond. 

But a deed of defeasance by which the plaintiff povenaiHed 
in consideration of 100/. to be paid at a future day 9 to d^S: 
charge the defendant of tbe bond in question, was held to be 
a good bar. ^ 

. 3. « Thougl: 
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f . <' Though a lelcfise of all demands will dlschcrj^e a 
^ bond, a distinction is to be observed whtn it is of demai]«lfi 
^ against the person and against the estate." 

For where to debt on a bond af;;ain6t an administrator) Topham v« 
be pleadec?, That the plaintiff bad released all right, tillet Tollier. 
iDtcrest, and demand against the personal estate of the in- Salk. 575. 
teatate. On demurrer this was lield to be no plea t for /ter 
Hfjlt^ there is a differenco between a releaac of all demands 
to the person of the administrator and to the estate. Here 
the rtiease is to the estate ami void, for the bond is nol any 
demand against the pei-soAal estate tiH judgment and execu- 
tion sued out. ' 

A release cannot be given in evidence without pleading ; l>yer ^ 
for it being a discharge by deed, all legal Jttlenuiitica muot 12a«i.aU 
be shewn to the court. 

3. In ccM€ ofrecordt^ if a man is bail for Ulother, and ht* Hot^s c^ 
fore judgment tiie plaintiff in the action rcloBBes to bail all 5Co.7Q,». 
actions, duties, and demands, it is no bar ; for there waa 
no duty against him till judgment against the principal. 

^ Of the Flea of Discharge under an Act of InBolveQoy» 

or Certificate as a Banknipt. 

The acts of insolvency are occasional onesy but usually 
enact, " Tiiat apy person whose d^ts do not amount to 
« 100/. may, on giving notice fourteen days before to his . 
ft creditorsv and delivering dp upon oath all his effects (his 
^ bedding, apparel, and implements of his trade only ex* 
<^ cepted) be discharged on petition to the court from whence [ 345 ] 
" the process issued, or to the sessions.' 



» 



1 . " This act is always construed favourably for the pr is- Morley ▼. 
" oners ;" and therefore where the prisoner had not given Yl^^^'^^orri, 
fourteen complete days notice, unless the days of the notice "' 

and bringing up weit; con9t|*ued to be induftivei the cQurt 
held that they might be so. 

3. << The act discharge^ the inaolvei^t debtor of debts Bot 
<( due at tlio time of the taking place of the statute .^' 

As where he was indorser of a promissory note, vthich had Workman % 
three manth9 to run at that time^ he was held to be d4schargtd ; Leake, 
for it was dchitum in fire^enti fotuenduj^ in/uturo. Cowp. 23. 

So where the act commenced //i^ fi^th tf January 1778, J!f^^^* 
and the bond in which the person was bound was dated q **!*c'owM 
Ssfitember 21, of the preceding year 1777, and was due in ^"^ ' **^"^ 
Scfitemher 1778, it was held to be discharged under the stat- 
ute, on the same ground. 

But where there is a bond with a penalty, and also a Cottrellv. 

deed of covenant, and the defendant takes the benefit of tho Hooke. 

act of insolvency, whereby the bond is discharged, he is still ^^^- ^3. 

liable 
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Hftughton v« •< 

Sbellcrosi. 
$ Lev. 190* 



Laboide V. 
Pegui. 
Mich 1772, 
at West. 
GyUam & loc 
V. Stirrup. 
Tnn 2G.2« 
B. R. 

BullerN P. 173. 
Savage V. Field* 
Mic 9G.2. 
Builer.K. P. 173. 



[ 346 ] 



Birch v« 

Sharland. 

1 T. Rep, 715. 



Gilbert V.Bath. 
1 Stra. 503. 



liable on arvf future breach of his covenant^ iiuless speciaSiv 
saved by the statute. 

S. '< If the defendant pleads a discharge under the act^ 
« he should bring himself clearly within it." For when he 
pleaded that he was imfiriaoned on the day mentioned in the 
act) but did not' say for vjhat^ it was held to be ill ; for he 
might have been so imprisoned for ajine to the king for con- 
tempt) which would not be discharged by the act. 

4. In an action by the assignees of an insolvent debtor 
the certificate made at the sessions is prima facie evidence of a 
due discharge, and of all the proceedings under the insolvent 
act ; and if there has been any fraud or irregularity in the 
proceeding, it lies on the defendant to shew it : at tMtnt of 
notic^^ eoUiaioTUf &c. 

And where in debt upon bond the defendant pleaded 
the iftsol^ent debtors' act, the piaintiff replied, That there 
was no notice given to him fiurauant to the act : and issue being 
joi»ed thereon, the sumnooner being dead, the duplicate of 
the proceedings before the justices was held to be evidence, 
because the notice was not a matter on which to found 
their jurisdiction : if it had been so, that evidence would 
not have been sufficient, but in this case they are judges 
of thft sufficiency of proof of notice, it being part of their 
jurisdiction, and consequently their duplicate of its being 
a good notice, will be good evidence, the summoner bcin^ 
dead. 

5. How far the Certificate of a Bankrupt discharge^ 
Debts: f^d, Ch. Mmm/isitjfiag, 1 57 j ante. 

In'.this case, the defendant being in execution at the siul 
of the plaintiff in Se/itember 1785, a commission of bank? 
ruptcy issued against him ; soon after, in order to regain his 
Kberty, he gave the plaintiff a bond and warrant of attorney 
to confess a judgment for the old debt : the defendant having 
obtained his certificate, it was contended for him, that the 
bond having been given for the old debt, it was discharged by 
the certificate ; but the court held, That this bond was given 
for a new consideration (the obtaining the defendant's liber^ 
ty) and so was not discharged by the certificate. 

1 . Having now considered the several pleas in this action 
with reference to the contract, the Picas vfith Reference to the 
Person now remain. 

I shall premise a few cases on ^hc nature of joint and sevcrgi 
honda or securities. 

1 . If two are bound jointly in a bond, and one only is 
sued, the other must take advantage of it by /^leading in 
abatement ; for if lie demands oyer and demurs, the plaintlfF 
shall have judgment ; for the Court will presume that tbr 
other never sealed it. 
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And in such case where one only is sued, he cannot plead ^^ ^i**« 283. a. 
9011 eat factum : for it is his deed, though not his sole deed. 



And therefore where the defendant does so plead this Hollingsworth 
matter in abatement, « that another was bound with him," ^ ^ r"^' s5 
he must plead further, " That the other did seal and deliver "** ^' * , 
it as his deed," or the plea will be bad ; for by such means 
only is the deed good, and without such averment the Court 
will presume that the other never did seal it. 

If several are bound to«^ether hv a bond or deed (as ex. gr. Matth«wton*s> 
meiv.hants ia a charter-party) but they covenant aefiaratelyy if ^"• 
the seal of one of the merchants is broken off, it shall not ^* *^' ^ 
a*^id the deed as to the others, for the several covenants 
are as several deeds ; but had they been bound jointly it had 
been otherwise : but where they do covenant severally, if a 
fasure is made, it shall avoid the deed as to all ; for that 
affects the deed itaelfj without any difference as tO'the parties. 

• 2. If a bond be made to several they must all join in an Spencer v. 
action, for their interest is joint and they cannot have several P^™^' « 
actions : the bond in this case was to the plaintiff and an- •T'^Jf \ 
other, i^ omnibus c5* cuilibet eorum^ that is joint and several ; 
when on demurrer it was held, That the interest was jointy 
and tnat the words ^ ctdiibet forum should not enable each 
to bring; a separate action. 

But if the bond 't& so, and one only brings tl'ie action, the X>^ & Paget. 

defendant must take advantage of it by pleading in abate" J; ** '1*?^°^ 

merit ; for if he pleads it in bar it i^ bad, and' the plaintifF ^r* tuz,203i 
shall have judgment. " 

3. OF PLEAS WITH REFERENCE tO THE 

PERSON. 

f. OF Ttf£ PLEirS 127 THIS AQTION BT TtfB HEIR. 

<< As the heii* is chargeable only where he has assets by 
'( descent ; if he has none, the proper plea is riena fier de-^ 
^ scent ; and this shall refer ta the time of the ancestor*^ 
^< death s 

<*For it is enacted by statute 3 b* ^ W. llf M. c. U, 
** That if the heir alien before action brought, yet he shall 
^ l>e liable to the value of the land, and if he pleads riens 
" fier descent^ the plaintiff may reply, That he had lands from 
" his ancestor before the original bought or bill filed ; and 
**• if upon issue joined thereon, it be found for the plaintiff, 
^' the jury shall inquire of the value of the. land descended, 
*' and thereupon judgment be given, and execution awarded 
" as aforesaid (r. e. to the value) ; but if judgment be givctt 
^< by Confession of the action, without eonfessibg assets de* 
^^ scended, or upon demurrer, or nihil dicit^ it sludl be for 
" debt and damages,- without any writ ta inquire of the 
" value of the land descended." 

i:. " The 



*Ar 



DtBT. 



Jcfferi« V. 
Barrow. 
I'asch. t3 Ann. 
BiJicrN. P.176. 



Windsor v. 
Barnes. 
Pascli.l5G»2. 
BuU N. P. 176« 

•[ 248 ] 
Shervpood v. 
Adderley- 
1 Lord KtjtB. 
734» 



Buckle/ V. 

nightingale. 
IStra. 60^. 



Allan V. Heber. 
% S:ra. 1270. 
2BI Kep.22. 
S. C. 

hooch's ca«jc. 
.*? Co. 60. a. 



I. (< The replication under this statute should be mtKl/ 
^ on the descent of the lands* not of their sufficiency td 
'< answer the debt ; for of that the jury are to inquire oader 
*« the former issue.'* 

For where the defendant pleaded ricn^^ficr drstent^ of tctnfit 
del mginaiy and the plannifT replied^ that the defendant -fied 
»i/^ifnt hnd^ before the time of the original purchased ; and 
on issue thereon^ the plaintifiThad a verdict, but there wa* no 
inquiry of" Che value tfthe land ; the Court awarded a replead- 
er, for the issue should not have bAeen joined on the suScten- 
ty of the land descended. 

i, " The heir cannot Fiave two. defences, the one by oom- 
** mon law, the other by statute." 

*For if to rien9 fter de9Cent al temfia- del wirity the plaintiff 
yepliea. That before tiie time lands descended, the heir caa- 
oot, rejoin that he sold them, and paid bond-debts to. the 
amount : he ought to disclose the #hole in his bar at once. 

But in debt on a bond against the heir, 6n the issue of 
riens fter descent^ he Ttiay. give in evidence an extent against 
bim on a bond owiug by his father to die i^ng : but \l wiO 
be necessary to produce the b6ad, or a sworn copy of it. 

3. Where the heir has lands by dbesdent, ithefiaj^ the debt 
cf hia ancestor to the amount of the value o/ the landsy he shal^ 
bold them discharged : and this special matter being^ pleaded 
siiall be a good discharge, for he is not chargeable &rthcf 
Aan the vcJue of the hiDd5 dcft:eDded. ^ 

4. By Stat, tlsf i W, tsf M. c. U. « If the ancestor dc- 
** vises away his lands to a stranger, and. dies indebted by 
^< bond or other specialty, the lands shall be liable in the 
^< hands of the devisee ; and the aciion shall be brought 
" againat him andrthe heir jointly." 



And liote^ That if die ancestor devises his estate to hii 
heir) and the tenure and quality is the same, and the linut- 
ations unvaried, though chared: vith hia deifU, thn heir shall 

be in by descent. 

So if the ancestor makes a -voluntary Mtlementy under 
which the heir claims, but which is void against creditors 
by Stat. 13 Eliz, ^. 3 ; in such case the heir shall be in by 

descent. 



3*. OV Ttfje PLI^ hX BX^CUTQ&a 
ADMINlSTKVrOKS; 
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These arc, Hu Retainer, 2dly, Pfene Admrnistravii. 
3dly, Ke unques Executor. 

And first, Of the Plea of Retainer. 

X. "By law- an executor or administrator is endtfed to 
^ retain for \&s own denxand against 411 mhera of eq\ial 
^ degree.'' 

« Aisd 
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t* And this whethei* the debt is due Co him in his own rigbt> 
** or as trustee for another/^ 

« 

For where the defendant was eo^truatee in his inte'atdte's Plumer v* 
ntarriage'Settiemcnt^ under which the intestate covenanted Merchant, 
with the defendant and another trustee that he would by his ^ ^®"» ^S^» * 
last will and testament, leave, or that his executors or ad- 
ministrators should, within sin months after his decease, weli l ^^^ ] 
and truly pay to the defendant and the other trustee 700/. to 
their executorsi &c, the interest to be applied to the mainte- 
nance of lus wife ; for which he bound himself, his heirs, ex- 
ecutors, and administrators, in a penalty to the defendant 
and the other tmstee. He died intestate, the defendant ad* 
ministered to him, and being sued by the pluintififin debt on 
a bond for 300/. it was adjudged, that as the plaintiff's de*> 
mand and his own were both in the same degree^ and as he 
might as such have paid to the other trustee to the amount of 
the bond, that therefore he tnight retain as administrator, 
although no demand had been made against him either by 
the wife or her other trustee. 

And it was, secondly, further held as settled, That the S. C. 
defendant might either plead a retainer, or give it in evidenee J^™* ^' ^**8ft. 
on /ilene administravit pleaded. BrowiO.- 7*. 

So^herethe defendant's husband covenanted with her Losuie v. Casey, 
father as trustee for her, on her marriuge, to leave her his Exr. 
personal estate and 200/. perann, the marriage was had, and 2 Bi. Rep. 965. 
the testator (the husband) died without issue, having made 
his will> whereby he subjected his real and personal assets 
to the payment of his debts^ and gave the remainder to his 
wife, whom he made executrix ; but his real and personal 
assets together wore not equal to the value of the 200/. fier 
ann, annuity from the time of the testator^s death. She ad<* 
ministered to her husband : it was resolved, that she had a 
right to retain so much of the husband's effects as would an* 
swer the covenant. And 2dly, That she might give this re- 
tainer in evidence on the general issue. And Chief Justice 
De drey there quoted a case as decided, that Where a widow 
executrix had paid ofiT a mortgage on her jointure, which 
the husband had covenanted to be free from incumbrancest 
that she might retain to the amount of the sum paid off, out 
of his other effects. 

2. ^< But this privilege of retainer is only allowed to a right- 
** ful executor or administrator.'^ 

For an executor de son tort cannot retain : for so wonid he Covttci^tcase. 
have advantage of his own wron g« 5 Co- 30. 

3T. Kcp.58. 

Therefore if the defendant pleads a retainer, he onght to Atkinson v. 
shew that testator had made htm executor / and it ia not Rtwton. 
enough to say that testator made his will, and that he suscefi* Mich. 37 G» S. 
to au/ter se onere testamenti^ paid divers debts, and retained 
for a debt of his own. If he pleads to the plaintiff may either 

O 6 d«m)|r 
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Ahxtur specially* for that cause, or reply that lie tra^scxcoi^ 



tor d: ^o.'j tort. 



Vaughain v. 
BrowoL 

a^ti«. 1196. 



Though when the plaintiff so replies that he ^jrts execu- 
tor ^^ son torty the deiendanhgnay plead t^uh darrein contin- 
uancCf that he had since ottamed letters of administration ; for 
such administration will legitimate all intermediate acts, and 
Jnstiiy a retainer. 



$^npfQQv. 
Trealer, in 



But where administraih)n has been granted to a creditor^ 
ififil **** afterwards repealed at the suit of the next of kint the 

Weston. ' ^ creditor may retain aj^uinst the i-if^hrfui administrator ; for 
Bull. N* P« 141. ^here administration is granted to a toroTtg fterstm^ it is only 

voidable ;. but if granted in a wrong diocesey tt is -ooid. 



Brown. 

6 r. Kep. 550* 



If the defendant^ who is sued as administrators pleads a 
retainer for a debt due to himself, he need not plead that it 
is for a just and true debt, neither ift he bound to make pro- 
fert of his- letters of administratioR. 



Vide Lord ^ g^t if the defendant is sued as executor it should seenv 

Kea/on'sop^OA ji^^^ |^^ should set out that he was rightful executor by making 
<^^l^** profert of the probate of the will ; for he might be executor 

de son forty ■ and so not entitled to retain^ 

3. " If a person obtains goods of a person deceased, and 
" thereby becomes executor de son torty he must deliver over 
**^ the goods to the rightful administrator before actidn droughtp 
" or he shall be ohargeable.'^' 



» 



CuTtisv. Vernon. 
3 T. Rep. 587^ 



Read's case. 
5Co« 33. 



Anon, 
Salk. al3. 



Therefore where in case on promises by the testator, the 
defendant pleaded that he was ntver executor but of his owtt 
wrong, and that he had delivered over sdl tKfc goods of the 
testator, which came to his hands, to the plaintiff the execu- 
tor, but did not say, before action, brought ; on demurrer the 
plea was adjudged to be bad, for a delivery of the goods by 
the executor dc son tort, after action brought against him, 
was no discharge to him. 

4. And as to what shall constitute a man executor de son 
torty these points are settled': 

1 . If a man dies intestate and a stranger takes his goodsr 
and uses them, or sells them, this shall mske him executor 
de son tort. 2. But when an executor is made, and he proves 
the will and administers, rf a stranger takes the goods of the' 
testator, and claiming them as hrs own, uses them, or dispo- 
ses of them, this shall not make Viim an executor de son ttrt; 
but if such stranger, where there is a rightful executor, takes 
the goods, and claiming to be executor, fiays money or lega^ 
ciesy or receives debtSy there he shall be charged as executor 
de son tort. Or, 3dly, If an executor is appointed and a 
Stranger takes the goods, and meddles with them before tfie 
executor flrovce the xtfill^ he shall be charged as executor^ 
9on tort^ 
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II. What shall constitute an executor e/e ton iort^ is matter -'f^aulget v. 
<Ji law, after the. juiy have found what acts were done by the ^^^^^^^ «1- 
person charged as such : and if a person employs another to ^*P* ^' ' 

sell the effects of the intestate, and receives the money, 
"which money he has in his hands when the action is brought 
against him for a debt due by the intestate, he is chargeable [ 35 1 ] 
as executor de son tort. As in this case, where one S/icri:^ a 
publican, a few days before his death, sent to Portery{xhe de- 
fendant) who was his brewer, desiring him to send some one 
to take care of his cellar^ &c. Porter sent Payne his servant, 
who sold beer before the intestate's death and after it ; he al- 
so by the intestate's direction, sold some hogs, the produce 
of which, and of the beer sold, he paid over to Porter ; it 
was adjudged^ That this was sufficient to charge Porter aa 
exevUtor de a^n tort : and in the present case both parties 
having paid money into court, that was held -to be decisive 
to fix them. 

But a person who possesses himeelfof the goods of the de* 1^\^; ^'21*'^ 
t:eascd under the authority and as agent of the rightful execu- ^ - * 
tor, cannot be charged as executor de aon tort. 

So if a person sets up in himself a colourable title to the 
possession of the goods of the deceased, he shall not be char- 
^ed as executor de son tort. As where goods had been sold Femf ngs v. 
on account of a ship to one Peat tlie deceased, whicli not J^nat. 
having been paid for at the time of his death, and the defend- •^■pi'** N.F.Cai. 
ant having possessed hiniself of the ship, on which he claim* ^ 
ed a lien, the action was brought against him for the price of 
the goods sold in order to charge him as es^ecutor de ton tort. 
It being proved that the defendant was the ship's husbandf 
and that he had taken possession of the ship by virtue of ^ 
ifona /ide aragnment made to him by Peat before his death, 
j^though it was objected, that such assignment was void, as 
not having been registered under Lord Nawkesbury's act) H 
Kenyon held, that he had made out a sufficiently legal titl^ 
«> exempt him from being charged as executor dc ton tort. 



t. Of the Plea of Plene Administravit. 

Under this issue it is material to consider, 1st, Thcordcy 
an which debts are to be paid by Cxecutors. 2dly, The 
manner of pleading the payment of such Debts. 

lit J Of the Order in vhich Debts 4tre to be Paid, 

I. Anexecntor is bound to 'pzy according to the rank ^ 2BLC<7i^ 
the debts : that is, after funeral e^enses, first, debts qf re^ - ' - 
cordf or by specialty due to the king. 2, Debts by fiar^ 
ticuiar statutes having precedence to others ; as forfeitivea for 
not burying in woollen ; for poor's rates ; for letters due to the 
Post-Qfiice, and some others. 3. Debts of record : as judg- 
ments dockeud accordbg^tp j^he statute f t^ 5 IV. ts^ Af: 
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f. 2D. statutes and recognizances. 4. Debts due by*fieciatti^ 
as rent upon bonds or covenants. And, 5th, Simfiie contract 
dettSf as on notes unsealed and rcrbal pronuses. 

But though rent U reserved by fiaroty and the lease deter- 
mined, yet it shall rank as a debt by specialty, and a bond 
outstanding cannot be pleaded in bar to it, for the contract still 
remains in the realty. 

a. If the executor or administrator pays debts of an inferi- 
or before those of a superior degree, he must answer those 
last out of his own estate. But in order to charge him on 
that ground, it must appear that he had notite of »uch debts 
qf/irgher decree being then subsisting. And that is only from 
the creditor of such debt bringing an action against him for 
it, for that only is legal notice. 

And a billJUed^ or a decree in the court of Chancery y shall 
be deemed of equal validity to attach a priority of demand, or 
operate as a notice as an action at Jaw. 

The Stat. A h^S TV, \:f M. c. 20. enacts, " Thatno judg- 
<< mcnt not docketed shall have any preference against heirs, 
^< executors, or administrators, in their administration of the 
" estates. of the testator or intestate." This statute puts judg- 
ments not docketed on the same footing with simple con- 
tracts. Under the plea of f dene administravit the adminis- 
trator may give in evidence payment of all debts not of an ia* 
ferior degree : if therefore simple contract debts had been 
paid by the administrator before a bond debt without notice 
of the latter, such payment must have been specially pleaded 
{Savfyer v. Mercer, fiag. firox,^) because bonds arc still on 
the same footing they were before the act of parliament ; but 
the statute having put judgments not docketed on a footing 
with simple contract debts, payment of bond debts is good 
cvitlcncc under plcne administravit to this action of debt on % 
judgment. 

Therefore where to debt on a judgment recovered against 
intestate, and fdene cdministravit pleaded, and the defendant 

Jjave m evidence payment of bond debts to more than the cf- 
ects, it was held to be a good answer to the defendant's actioni 
his judgment not baying been docketed* 

3. " And notice is so necessary to charge the executor or 
<< administrator," That if an action is brought by a creditor 
en simftte contract^ and ajudgmertt recovered, the executor may 
plead th^t judgment in bar to debt on a bond ; for otherwise 
an executor or administrator might be ruined, by the obligee 
keeping the bond without giving notice of it. 

But where to debt on a bond against an executor or 2^ 
ministrator, he pleads a judgment confessed to an action oa 
ft simple contract debt, he must further plead) *< TTiat it vos 
itfUhmit notice of ihtfUaint^9 demand i*' for in such case oolf 

it 
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is he excused, and otherwise he might defeat all the speci'tU 
ty creditors. -J" 

4. In debts of the san^e degree, firiority "of action does BlundwHlv. 

not create a priority of ricfht to payment ; for an executor LoverdeU. 

or administrator may confess a judgment to a later brought ^ ' * * 
action in prejudice to a former. 

" And where twd actions are brought in the same term^ 
«' the defendant) after pleading fiUne ddminUtravit except a 
** certain sum, to t!ie firnt brought action, may to the second 
« plead filcne adrniniatravU except the same sum, and as to 
<* that, that he had confessed it to another action.'* 

Tiierefore where to debt on a bond against an admin- Waters v. 
istrator be pleaded filene adminisfravit except assets confessed OgUen. - 
to anf)ther action on a bond of the testator's of the same I>ougl«^3<R» 
term, and then depending, and nil assets ultra. The plaintiff 
demurred for cause, that there was no judgment shtwn^ and 
tlvat it was not priority oiacnon but of judgment that attached 
th'j as^j^ts in the hands of the executor, and that therefore 
an acti'jii depending and confession of assets without judg- 
in.'at WIS A bnd pK-a ; btit tae pica was held to be goody for 
that if zr^:' I ^ t/ic^r.9C acf ion hdd given a priority as to the 
tim - of pleading and an executor or administrator should 
not be twice charged, which he would be if this plea was 
d4sal lowed ; for having assets to a certain amount, be was 
obliged to admit these in his plea to the first brought action. 

If a man has an interlocutory judgment against an exe*' Sipithv. 

cutir a* id dies, and his administrator sues out a scire facias Harman. 

on i'., th;: exev:utor cannot plead a judgment obtained against Salk.315. 
him in bar ; for tUe judgment is absolu.te, and the defendant y 

Cin only move to arrest it. 

<< And in this case the plea should shew that no payment 
<< was made after the action commenced by the plaintiffs 

For if the defendant in such case pleads soy and nc plene Hewlet v. 
administravifj or this last only, the plea should conclude^ Framinghim. 
*' That he has no goods or chattels of the testator, nor had ^ L«^" 28. 
at the day of suing out the unity nor ever since :" for without 
such addition, as the plea refers to the time of its being 
pleaded, he might have paid debts between the time of the 
writ beio^ sued out and the plea pleaded} which bf law he ^ 353 ] 
^ihould not have done. 

5. As to the Order of the Debts in particular. 

In strictness, no funeral exfienses are allowable against a Shdley^s 
creditor, except the cofiin, ringing the bell, parson, clerkt Saiki296i* 
and bearer*8 fees, but not for pall or ornaments. The usual 
sum allowed is five pounds. 

If the testator acknowledges a statute or recognizance, with Boll. K« f . 141 
C0Odition to p^y a lesser sum at a future day ^ It will be a 
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bar tp. debts of infpijor degree, though the day of/i^niiftt.ti^ 
not yet ccme<, because it is a present duty, and is on recQt^ 
on which execution may be taken out without further suit» 

Sp.tbaugti a itond hgs ^me time to run l>efore it is due, yet; 
it is a good bar tp deb^ of inferior degree. 

And by the custom of London^ simple contract debts due 
from one citizen to another, in case of intestacy, slu^l be 
p«dd In egual degree \yith those due by specialty. 

5. Jfi vjftat Manner Baymcnta under JldminUtration are 

to be jileaded. 

1. An executor or administrator should plead truly and 
honestly, and though there is a judgment for a pencdty^ he 
ought to plead the judgment, and shew how much U ret^y 
dtu. 

3. If he |>leads several judgments, and any oae be ili 
pleaded or found fraudulent, the plaintiff shall have judg- 
ment. As if on such judgments pleaded, the plaintifi^ was 
to reply fter fraudem^ and prove that the debtor noae vnlUng Hf 
lake less than vtas recovered^ <]|iis would be sufficient to prove 
the judgment fraudulent, unless the executor or admin* 
Lstrator could shew that he had not assets even to pay mat 
tarn. 

But where in assumpsit against an administratrix, she 
pleaded judgments recovered and nil assets uitraj and plain- 
tiff replied pjtr fraudcm generally, and proved tnat tht real 
debts for which the judgments had been recovered were iess 
than the sums for which the judts^ments had been confessed, 
it was adjudged, that this should not of itself be conclusive 
evidence of fraud \ but the defendant shall be allowed to 
give in evidence, that the judgments were confessed by 
mistake for sums beyond the true amount, and that the 
plaintiff was apprised of that circumstance before he brought 
his action, and also, that the sums really due exceeded the 
9issets. 

r 

3. If an executor or administrator pleads six judgments, 
et nil assets ultra^ it is a confession of assets to above live, and 
the 922/ ultra is not material or traversable, being but form. 

And in such case the defendant may plead the judgments 
generally, without shewing the consideration of them : for if 
fraudulent,.that should coi^e out from the other side. 

*So the defendant may plead a statute entered into by his 
testator aj)d then unpaid, without saying that it was for a 
just debt, * ' 

But if an executor pleads/i/^ntf administravit to a scire facias 
on a judgment against the testator^ it is bad ; for the plea should 
sh^w " hovf -he had administered,** For against a judgment 

be 
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Txe ^ovMshtxf how administeted i but thiJi should be shewn 
for cause of special demurrer. 

And 7io(ej That k has been held that an executor is Littleton v« 
bound to take notice of a judgment obtained againa his Huhbins. 
testator. ^'■°" ^**2- ^^2 • 

4. If an e3tecutor pleads 7wn esi /actum to de4't on a bond|. Ramsden v. 
4t is an admission of assets. 1 Atk^ 292 

So where an administrator on an action brought against g ^^ Ruah^ 
Ulttij fiubmitted to- an arbitratiorif and \)ound himself aa ad-' n*; Rep. 691. 
mniafrator to abide by the awaixi^ an'd to pay what shoulcl 
be awarded, it was resolved^ That to debt on the arbitration- 
bond, he could not plead /j/tr/ze ddminiatravitj fdr auBmittin^ to * 

the arbitration was an odTnissioii of aseets, 

* 

This, case is not to be taken in such general terms, -diz, Pearson v. 
that the bare submission to an arbitration is an admission of Henry, 
assets, as it must go further, and the executor or adminis- ^ ^' ^' 
trator bind themselves to abide the awardy and to fiay i^at 
shall be awarded, 

5. If an executor confesses or suffers judgment to go by Rock v. 
default, he admits assets in his hands, and i& estopped to ^^'Sbton. 
say the cofitrary. And if another action is pending against Salk^SlO* 
him at the same time, during which the former judgment 

was obtained, and he nep;Iects to plead that judgment, and 
7iit assets ultra, it is a confession of assets in the second ac-<»^ • 
tion also. 

And this is svich an estoppel as to the jtiry, on » "writ of 
inquiry, that if there are not goods of testator's to answer 
the second judgment, the sheriff should i^tura a devai' 
Utvit. 

In genera], executors are no further chargeable than 1 Roll. Ab< 9SIL 
they have assets unless they make themselves so by their BuUerN. P. 
own act, as fiUading afaUe pica ; i. e, such a plea as will be ^^ 
a perpetual bar to the plaintiff, and which of their own 
knowledge they know to be false, as ne ungues executor, or 
a release : but if an executor pleads a former judgment had 
ag^ainst him by another person^ and nil assets uUra, and the 
pluintiff reply fier fraudem, and it be so ibund, yet shall the 
judgment only be de bonis testatoris. 

However, this is so generally laid down, yet in this case, Harrison v, 

^vliere in assumfisit against an executor, he pleaded non as- Beeclcs. 1 

sum/isit and /ilene administravit, it was insisted that if the JIq^^*^'. ^"" 

plaintiff could prove assets unadministered to any amount, r^r l^ 

that he must have judgment for the whole. Lord Mansfidd K«nyon. 

said, the law had been understood to be so, and many cases 3T. Rep 68# . 
decided to that effect; but that be thought it absurd and [ 255 1 
'vrrong that tiie plaintiff should recover of the ex-ecutor more 

than 
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than .the a%ecta in his hands : and the judgment was gtrcll 
accordingly. / 

So if an executor has 'a good dcfencCf and neglects to 
avail himself of it by pleading it^ and has therefore judg* 
ment against him^ tliis shall amount to an admission of assets^ 
and shall be conclusive evidence against him in a debt oi^ a 
judgment suggesting a devastavit. 

But a cognovit actionem is no admission of assets. 

6. What he may give in evidence under filene admim^ 
travity Vide ante 251. Hickey v. Ilayter. 

^, Of the Plea of Ne unques Executor. 

(^ Under this plea it comes in question, not merely whetb- 
**• er the person is actually executor, but whether admin- 
<* istration has been properly committed to him or not V* 

i. Where there are bona notabUia in several dioceses of 
the same province, there must be a prerogative administra- 
tion. If there are bona noiabiiia in diiferent dioceses of the 
different pro^ces of Yort and Canterbury^ there must be 
a prerogative admini&tradon in both ; but if in one diocese 
of each province^ each bishop may grant administration. 

And bonds or sfiecialties are bona notabilia where the securities 
are at the time of the death. But debts by simfile contract Soir 
low the person of the debtor, and are goods in that diocese vhere 
the debtor is at the time of the creditor's death. 

2. If a diocesan bishop grants a probate of a will where 
there are bona notabilia in other dioceses, it is void. But if 
the deceased had bona notabilia only in one diocese, and a 
prerogative probate is taken out, it is not void, but voidable 
only. And in such case the diocesan cannot grant a probate 
till the prerogative administration is repealed. 

And where it appears that there are bona notabilia in any 
one diocese, the Court will not suppose that there are btna 
notabilia in any other diocese, but will rather intend for the 
sake of supporting the letters of administration, that the in- 
testate did not leave bona notabilia in any other diocese. 

3. If administration is granted to one durante minsrt 
€tate of an administrator^ it shall subsist till the administmtor 
attains the age of twenty^one years ,- for an administrates' 
is as a trustee, and no one is capable of acting as a trustee 
for another till he attains his full age. But if administra- 
tion is grunted to one durante minore arate of an executor^ 
this shail cease when the executor attains the age of seven- 
teen *yearsy for the executor is appointed by the party him- 
self, and may by the spiritual law be executor at the age of 
seventeen. 

But 
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6at in such case of aA administration durante TAinore atate l^'ince's case. 
bt an executrxxj if she is under seventeen years of age, ^ ^^ ^' ^* 
and she marries a man of full age, the first administration 
^hall cease, for»the husband may administer as executor. 

Ail these cases therefore, of administration granted irreg» 
Vjlarly, the defendant may take advantage of. 

As to the plea itself, it is to be observed) 

1 . That if an executor pleads ptene adtninistravit^ and there* Arnold v* 
upon issue is joined^ he has admitted himself to be e^tecutor, Arnold, 

and therefore cannot shew that he only acted aa agent for the ^*** 6 Geo. 2. 
executor ; fot then he should have pleaded ne ungues executor. g^^j| ,J^ *^ 
But if he ^ves ih evidence a retainer, the plaintiff cannot ob- ' .* 

ject that he vms e±ectUor deaon forty and so could not retain j 
inrithout shewing the will, and who were rightful executors. 

2. Upon the plea of nt? tlngue» executory may be given in Jane Hocl v. 
evidence that the seal of the ordinary waa forgedy or adminia' Wilbt 
tration refiekted^ or that there mere dona notabiHa ; but evi«» \ c-^vl2 « ^ 
dence that another fieraon ia executory or that teatator waa non »^*»9, b. C 
comfioay or that the will waajbrged, cannot be given in evi- 
dence : for that would be to falsify the seal and proceedings 

of the ordinary in a matter of which he has cognizance, and 

Wherein he is judge : but in the former cases the seal.of the ^ 

ordinary is admitted and avoided. 

3. If an action is broitght against^ person as executor, Harding v. 
and he pleads that lie is not executory but adminiatratory it must Salkill. 
be pleaded in abatefnenty and not in bar ; for a recovery against ^*'^' ^^• 
one as executor is a good bar to another action for the same 

cause against him as administrator. 

And where the defendant does so plead that he ia adminia^ Fooler v. 
tratory in abatement, he need not traverse that he ever inter- o^^^/w 
meddled aa ex^cutoty which he might have done, and so have Powers v^* 
been executor deaon tort ; for it shall not be intended that he Coote 
did so, as all acts are intended to be rightful till the contra- Salk. 298. 
ry appears. For if in fact tlie defendant wa? executor de aon 
forty the plaintiff might reply it ; and besides, the defendant 
need only traverse that which the plaintiff has alleged in his 
declaration. 

But if the defendant is sued as administrator o£J. S. and ^« ^• 
pleads that he ia executory then the defendant must go on and 
traverse. ^^ Abaq. hoc that J, S. diedinteatate ; and the rea- 
son is, that unless there was a dying intestate, no action can 
be brought against one as administrator ; and to say that *^e . 
*was executor, is by implication only an atiswer to the dying t ^^'^ J 
intestate. 
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?. OF THE EVIDENCE 



HUlv. 
HolUsttiw 
Pasc.49 O. 3; 
K. B. 

Bull. HP. ler. 

1 WiU.129. 
9. C. 



t. OV TBS EVIDENCE ON THE PART OF THE Pt AXN^IFV. 

«( If there is in the declaration any averment which d»e9 
M not go to the gist of the action, nor is necessary to the 
u lupport of itv (as on a collateral matter,) such averment 
" need not be proved/' 

As where in debt on a poUcy of insurance, the plaintiff, 
in bis declaration, stated an agreement in the policy. That if 
any dispute arose, it ahould be referred to arbitrators cho- 
sen by cither party, and averred that k had not been r^erred^ 
but without any default in himv At the trial, .the plaintiff 
^d not prove that he had never named! a referee S' and it was 
therefore objected, That he had not proved his declaration. 
But 00 a case reserved, the Court were of opinion, that it 
was a collateral matter, and no part of the contract ; and so 
being nor necessary to havebeen set out, need not be proved. 



1. In the ease of Bonds^ 

Boll. Nf F. 254w ^* A? the validity of a deed depends on the delivery as weH 

<« as tde executbn of it, both are necessary to be proved.'* 



Chamberlain vw 
Suuiitoii« 
ILeoa. 140. 



Parker V. 

Gibson- 
I^rl92« 



Abbot V. PluiDhk 
Bopg. 70S' 
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As where in debt on a boi^I, the defendant pleaded non ett 
fiLCtwn^ and the jury found speciiaHy, that the defendant had 
signed and sealed l^e bond, and cast it on a table, and that 
0e fiUdndff lodk it vUthout any other delivery^ or any thing 
amounting tb a delivery, the Court held clearly that this couU 
Bot be deemed a sufikient delivery inlaw ^ and the defendant 
had judgment. 

But where on a like issue the proof was, that the obligor, 
after it had been written and sealed by his direction, deliver^ 
ed it to the obligee, saying, " This will serve :** this proof 
waa beid Xs^ be sufficient of tha delivery. 

It is therefore a general rule»- " That the subscribing xsit- 
nes9 to a bond should^ in an action on ity be always produced to 
prove the execution of it^^jxtile^s some reason is shewn why be 
cannot be produced '^ neither will the confession of the obli- 
gor himself to a third person* be suffident : but if the sub- 
scribing witness denies the deed, other witnesses may be 
palled to prove the execution. 

Though the rule now laid down be a general one, yet 
^rt ase certain exceptions to it. 

As* 
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As, tst^ << Where there is a joint bond, but it doef not vip^ 
'< pear that there has been any attestation of the execution 
*« by one of them.** 

Therefore where in debt on a joint and several bond, and h%^i^^^' 
brought against one obligor only, the two subscribing wit- ^^q i^^g^' 
nesses could prove the execution of the bond only by the oth- 
er, it was ruled by Lord JCenyon^ That where there could be 
no direct proof of the execution of the bond by the subscrib- 
ing witnesses, collateral evidence was admissible ; he there- 
fore admitted a witness to prove, That the defendant had 
said that he had signed and sealed the bond, and was afraid 
that he should be obliged to pay it : and the plaintiff had a 
verdict. 

So where two persons were partners In a transaction, and Wl v. 

one of them only (but in $ke presence of the other j and by his 4 x"*iu^31al« 
authority) executed the deed in the name of both, it was ad- • ?• • 
judged to be a good execn^on to charge both, though he put 
the seal on but once and so delivered it. ' 

3fUy. << Where the subscllbing witness cmtaot be had or k 
^< inc apacitated, collateral evidence is good and admissible.'* 

As where the subscrilnng witness-was of the name of Steele^ Cc^j^ahv* 
who not being produced, the plamtiff proved that a person of nouS^wT 
that name had gone out to IndUiy in a ship of which the do- ^ 
fendant was purser, but thai inquiries had been made after 
him, and he could not be found. The plaintiff proved fur- 
ther, that he had applied to the defendant to settle the bond, 
and that he then offered 40/. and to settle the rest with in- 
terest at the end tyf the year. Under thete circumstances it 
-was held to be suflSdent evidence to fupport the plaintiff '« 
action, to prove the defendant 9 hand'-writing and also the 
Aand-writing of the tubicribmg mt7te9iy Steele, 

3dly, Where a fictitious name had been put as a subscii- Ti»«ettv.Brow^. 
iMng witness to a bond, Lord JCmyon held proof of the party's ^^^^ N.P.CaSi 
hand-writing to be sufficient. ^* 

4thly, In an action of trover agaanstlhe defendantby the as- Bowles v. 
^ignee of a bankrupt, to recover goods wluch he had received ^ xl^cp! iefi* 
under a bill of sale made by the baskrupt, and which bill 
of sale was relied upon as the act of bankruptcy, the de* 
fendant had produced the deed before the commissioners^ 
and in his examination before the commissioners admitted 
the execution of the deed. At the trial of the cause, the 
plaintiff did not call the subsciili^ng witness, but produced 
the defendant's examination before the commissioners as suf- 
ficient proof of the execution of the deed. For the defend- 
ant Mbot V. Plumb, supra^ was cited, and insisted, that the 
calling of the subscribing witness could not be dispensed 

with. 
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Lockhartv. 
Graham. 
1 Stra. 35. 



Swire v. Bell, 

erai. 
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with. But it was reso]ved, that the case cited difTer^ iriDm 
the present, in as much aft in that case the deeci was pixidu"* 
ced against a party to it • whereas here it was produced by 
the paity himself, and from his own custody, and therefore 
superceded the necessity of calling the subscribing wiiness« 
as coming within the principle of Rex v. Middiezoy^ 3 7\ 
Hefi. 41. '\Sfp09tea 773. 

5thly, Where the witness who attests a bond is dead-, it is 
not sufficient to prove his hand, it must also be proved that 
he is dead. This case, though in equity, is there said to be 
the same at law. 

So where the subscribing witness had become 2*n/amou«, by 
a conviction for forgery ;• on producing the record of th<t 
conviction, his hand was allowed to be proved by other witi 
nesses as if he was dead. 

^^ In this last case the witness was incapacitated from be- 
<' ing a witness, by act of law, in which case cdlatei«l evi- 
<< dence was admitted ; and the case is the same in matters 
^< of necessity, or where the witness is under any legal inca- 
" pacity, either by his own means or otherwise." 

As whefe the person who was 'witneaa to the bond was af* 
terward administrator de bonis non to the obligee^ and brought 
this action on it, and (being the plaintiff) was incapable of 
being an evidence ; proof of his hand-writing was held to be 
good evidence, and letters fi-om the obligor admitted in cn- 
dence, which made mention of the bond. 

So ^^ here there were three obligors in a bond, and one only 
was sued, the other ijas admitted as an evidence to prove 
the execution of the bond by the defendant. 

« But where a witness is interested as well at the timfe of 
" the attestation, as of the trial, he is inadmissible as a wit- 
<« ness, neither is proof of his hand-writing admissible.' 



*» 



For where the bond was conditioned to indemnify the par- 
ish oi£lslack against the charges of a bastaitl child, and was 
witnessed by a person who, at the time when the bond was 
executed, and at the time of the trial, was a parish officer x 
the Court held the above doctrine. But this being on a mo- 
tion for a new trial, wherein the plaintiff (who was also a par- 
ish officer,) to whom the bond had been made, had had a 
verdict ; and the hand-wnting of the defendant having been 
proved, the Court refused a new trial. 

« But the witness must prove the execution of the bond 
" by the defendant himself." 

Fop 
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For it is not sufficient to prove that one who called Mmnelf Memot v. Bates. 
J. S. (the obligor in the bond) executed it, if the witnjLSs did ^^^ji^y^ p j^,^ 
not know hira. 






Old deeds are held in law to prove themselves: how- Forbes v. Wale. 
ever in this case which was debt on a bond of thirty -two 2 BL Kep.532. 
years standing, and the plaintift' insisted on reading it with- 
out proof of its execution, Lord ManfJieUi held. That there 
should be some proot of its authenticity, as by payment of 
interest, by producing the attesting witness, if living ; and in 
tkis case, he being proved to be living, and not being produc- 
ed, the plaintiff was nonsuited. 



2. In the case of Leases. 

If the defendant insists that the lease declared oh is not the Par Holt, at 

plaintiff's the plaintiff may shew that it was made by the one J*^n^*°***" 

yeho had authority from him to make it (as his attorney,) and duller N. P. 171* 
the authority need not be produced. 

But where a man gives power to an attorney so to act for Coombes's case. 

him, the attorney cannot do it in hi9 own namcy nor at hU ovm ^Ca 75, *i Res* 

(ic/, but in the name and as the act of his principal : and if ^[^]J[™ ^* 

made otherwise, it is void. \ g^^' ^qs. 



3. In the case of Amercements* 

In debt for an amercement, the declaration set out the ^'»«y v. 
Affeerment as made by George I'Vallace^ Samuel Buckland^ and Wheatly, 
pfoacfih Prior : the court-books were produced, when, it ap- jiL^I Mm3i. 
peared that the affeerment had been made by George Wallace^ j^jjs. 
Samuel Bucklandy 9Xi^ Jonefih Foster y Prior: it was objected 
for the defendant that this was a variance ; but it was over- r 260 3 
juled. The dechiration further stated^ that the defendant 
ivas summoned to serve on the jury for the court leet and 
*court baron ; and the summons produced in evidence was 
for the court leet only : Lord Mamfieid said. This was a 
jn-iUer ofsliict law, being for a penalty ; that the plaintiff 
fVA*? therefore bound to prove the averment as laid, and the 
summons did not prove it ; therefore the plaintiff was non- 
suited. 

So where in debt for an amercement in a court baron^ the Turner v. 
custom was alleged to hold a court twice in the year, where Weaver, 
all the copyhold tenants ought to attend, and in case of non- ^^^^^i^fiS^Ts 
attendance they should be amerced : the plaintiff's witnesses '^"•^'^- "*^^« 
proved the custom to be, to attend personally at one court* 
ai>d send their essoign-penny to the other* This w^as ruled 
i)y justice Gould to be a li\tal variance. 

4. In 
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4. In the case of Executors and Administratore. 

Wdbuniev. 1. If the defendant pkads^/e^e ac^imm^/nruzr, the plaintHT 

Dcwsbury. ccnnot upon this issue give in evidence c copy qftkt iiwentory 

%\\ i« G f ^'** delivered by tlie defendant to the spiritual court, un/irw ii v>ai 
Buli. N. F. 140. •'i'"^^ ^y ^^9 though it was signed by the appr^ser^ : bat h< 

may give in evidence, that the defendant had €»9€tM : or if hft 
gives an inventory ia evidencei he may shent that the goodt 
were undervaiued. 
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So if the inventory produced, askd contakiingf ttie aecooht 
of the debts due to the testator's estate, does not distinguish 
between the sfierate and deefierate debt9^ it will be sufficient ts 
charge the executor with the tohoie as aasetS) and put him 16 
prove if any of them were desp^ate: As if the article was* 
«< Item for debts due and owing, which I adroit myself to be 
chargeable with when recovered** 

But ^11 sperate debt^ are asiet^ in hia hands : foritil 
saying that he may have them for demanding, unless the 
demand and refusal be prpved. 

9. Where the plaintiff has taken a judgment of assets ^usii* 
do accederinty ag^ainst an executor who had pleaded /Jene ad- 
viinutravity he shall not, in a subsequent action against the 
executor suggesting a deva$tauity be allowed to go into evi* 
dence ofaaaeta having been in the de/endant*a handa before that 
judgment ; for by so taking his judgment, he had admitted 
that tlie defendant had felly administered to chat time. 

3. If the defendant pleads filene admniatfavit to an action 
of debty it admits the debt ; for it is for a sum certain : but 
it is otherwise in aaattmflaity which is for a sum uncertain and 
in the form of damagea ; for there the plaintiff must prove his 
debt. 

4. If to an action of debt on a bond, and fUene admimatra*' 
irit pleaded, the defendant offers proof of payment of another 
bond, he must prove that it was sealed and delivered (that h^ 
was a complete deed entitled to priority ;} but if the action 
was on a simple contract, /tayment of other debtaia onfynccca* 
aary to be prtrped ; because if there was no bond^ it is » good 
administration in that action ; ibr the dimple contract de- 
mands are in the same degree. 

5. " By no artificial reference of the filing oTthe bliit» 
^the liret day of termi shall the executor or admimstratbr 
« be injured.*' 

For iUo plena ^dntimsiraint the plaintiff t^pllds assists at 
the time of his exhibiting his bill (viz. on the first d&f of 
term) if it appears in evidence, that the bill was not filed 
for some days after, the defendant shall have the advantage 
of shewing the true time of filing the bill,andhc«hallRGC 

be 
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he bcmnd by the reference of it to the first day of term ; but 
he shall be allowed all pajmems made before the real filing 
of the bill. 

• 
But if to fi^cTifi admniatrgvit the plaintiff replies assets at Bull. N. P. 
the time of suing out hid original, viz, on such a day, and the 1^ 
defendant rejoins, that he had no assets then, on which issue 
is joined, the plaintiff nrfd not give. in evidence a cofiy of thfi 
original to prove the time of its being taken out, because the 
defendant akdmits it by his rejoiader. 

d. If an executor eomfiQund9 -with the creditors^ and after, PerHolt, Ch. J 

at the suit of any of them, pleads plene adminiatravit^ prpof Pasch. 4 Ann. 

of the composition would be conclusive of assets, nor w«uld B*^JJ'^^p\^^ 
^e Court suffer him to give evidence of no assets. ' • ^^ 

Y, In debt on a bond and ftlene adminiatnrvit pleaded, the cieverley v. 

plaintiff /irovfd payment of interest by the defendant executor Brett. 

from the testator's deaths for four years^tothe time of bringing WintonSum. 

the action : this was held to be good and admissible evidence ^^^'^^^ 

for the plaintiff, but not tonclume. j^t ASS^m. 

8. Where an executor pleadfs a judgment and ultra filene Campion v. 

administravit, and there is a replication of fierfraudemy the Bendcy. 

party who has obtained that judgment is an inadmissible £8pin.Ca8. 

witness to prove it to have been given for a good and bona N- P. 

fde consideration. ^^' 

3. OF THE SViOENCB Off TH£ PART 07 THB 

DEFSNDANT. 

1. In debt on a bond, the defendant pleaded that the Titus ▼. Lady 
money was lent from the 24rA of August^ to Zt\th Mayj for a Preston. 
premium of 150 guineas ; on evidence, it appeared to be for 3 Stra. 63i* 
Ttine months. It was objected. That there was a variance ; [ 362 ] 
for the months should be lunar months, and so that the con- 
tract would not reach to the 24th of hfay : but it was ad- 
judged, " That the time should be governed by common 
understanding, which was calendar months ; and so that 
there was no variance.** 

3. In debt for rent, and nil debet pleaded, the defendant Aaon. 
may give the statute of limitations in evidence ; for the statute Salk. 27B. 
is in the present tense, and so makes it no debt at the time 
of pleading ; but it Is otherwise in assum/isit. 

So, on the same issue, the defendant may give entry and i.^H, ]51« 
exftuiaion in evidence. 

3. Upon filene administravit ]^eaded and issint riens inter CaLitttSSS. 
mainsj if it be proved that the defendant had effects of the 
testator's in bis hands, he may give in evidence that he paid 
*Q tluit value of his own money ^ and need not plead it. 

S6 
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So he may, on this issue, give in evidence, That he ^^^ 
but executor duranfe minore atate ; that he paid debts and lega- 
ciea ; and that he had dtlrvered over the residue of the teatator'a 
estate and effects to the infant 'Ojhen he came of age ; for bis 
power then ceases, and the new executor then becomes liable 
to actions : but he will be answerable for so much as he has 
wasted ; and the new executor has his remedy against him. 
It is said in this case, that he is not liable at other men's 
suits ; but in 6 Co. Packman's case, and Latch. 60, it is said 
he is : of which last opinion Just. Btdfer seems to be. 

The decision in PackmarC^ case is, That if an adminisCra- 
trbn be to one, which is afterwards repealed, and adminis-' 
tration granted to another, that all dispositions and payments 
made bv the first administrator, while his administration re- 
mains unrepealed, shall be good ; but if he wastes the goods,- 
that any creditor may charge him m debt. 

4. OF THE VERDICT AND JUDGMENT. 



Per Wild: Jtist, 
?asch.29 Car. 2. 
Bull. N. P. 178. 



Ld. Londsdale 
▼. Church. 
2T. Rep. 383. 
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6T. Kep. 320. 

Aylettv. Lowe. 

2 Bl. Hep. 1221. 



M'Quillon 

V. Cox, 

H. Black. Rep. 

249. 



1. The jury, besides finding; the debt, ought to give dam- 
ages for the detention, which is usually one shilling, 
though under particular circumstances it may be more ; 
as where the principal and interest due on a bond exceed 
the penalty : in such case the jury ought to give the residne 
in damages, as well as in debt on a single bill. Vid. 
a Term Rep. 389. 

*And this is now settled, that the jury may so find, t&oughp 
contrary to the case of White v. Sealy, Dongl. 49. in which 
it is decided, That in debt on a bond, no more is i'«<x>ver-' 
able than the penalty. 

2. " Where this action is founded on a contract for 2k 
" specific sum, and that grounded on the agreement itself 
" the plaintiff can recover only that specific sum, and there 
'* can be no apportionment. 

As where the plaintiff declared in debt, on an agreement 
to pay him 100/. fier ann. for his trouble in collecting rents, 
and brought his action for 75/: for three quarters salary^ 
and had a verdict for it in C. P. judgment was reversed : for 
it was an entire contract for a year's service, and there could 
be no apportionment for a less time. 

3. The law was formerly. That in all cases of debt the 
plaintiff must recover the specific sum he went for in hife dec- 
laration ; but the law has been altered in respect to simple 
contracts. 

And it is now settled, that in an action of debt on a sim- 
ple contract, the plaintiff may prove and recover a less sum 
than he demanded by the writ. Aiue^ 206. 



1 



« So thbtigh the debt is hy ^ecialty , if H det)etidi oti Salk. 659. 
« somcthiftg ^Jrtriirsic (a's rent Ifx. ^.), there the plaintifF P»Holt, Ch. J. 
^ may have a verdict lor what h ttaUy "dxstf though more 

*^ is demanded." 

« 

4. « fiurt as a %tim certain is alwa]^ clafimrd, thie Verdict Co. Litt. 337. a. 
^* must go to the whole of it ; that is, if the jury find part 

^< to be due» they must find nil debet to the rest." 

For -^ere, in fl*bt, tm a charter-party, wherein tht de- Hooper v. 
fcndant covcnamed to pay ttiy guinea! per tnOndi, and |^^^**^!^q 
plaintiff declaimed fot WoL due tfi\ balance On that account, ^ ^^^ ^"*^" 
the defendant plefaded paymem for ^i the time the ship wai 
in his service, and is^ue betrvg jbined thereon, dre jury found 
that 373/. remained unpaid ; but caid nothing to the rest <^ 
the 500/. This was in C. P. and jud lament was reversed ; 
for the jury had not answef^ to the wh6le demand, and so 
the defendant might be called upon again. 

5. If an executof pleads filen^ ^mitdHYtrvit^ and isitie Is CaLitt 287. ». 
joined tfiereon, and the jury find that the defendant had 

goods in his hands, but do not Jtnd the Vahiitj the Verdict 
is void for uncertainty. 

If the jury find aatets in Ireland^ it shall charge the exec- Richardson r. 

titor ; for such are assets €V«ry where, and the jury may 5***^^^* cr 

inquirt of them. D^ j!S^. « 

6Cro 46. 
S. AS TO TBE JUDGMENT. £ 364 ] 

Courts of law formerly considered the fiendty of the bond 
at the debt, and gave judgment accordingly. This drove 
the defendants into Chancery, where the decree gave only 
what was really due for principal, interest and costs. For 
remedy of this it was enacted by stat. 4 & 5 Jinn. r. l6. 
^* That in all actions brought upon bonds, in which is a 
*< cotidition or defeasance to be void on payment of a lesser 
*^ sum at a day certain, if the defendant shall bring into 
<* court all the principal, interest, and costs of such, the 
^ money so brought in shall be deemed a full discharges} and 
^< the Court shall give judgment accordingly." 

Under this statute it ^ar been he]d> 

I. That where the bond is to pay a sum of money by in* vnf^^'n 
mudmentMj upon failure of pa j ment of any, and action brought ^ stim^M.* 
on the bond, the defendant may, under the statute, bring the 
arrears, Ifc. of the last instalment into court. 

Bitt where the bond is in that form, and de&ult made in ^!5!^^' 
the payment of any of the instalments the plaintiff may sign ^aa«'95r 
his judgment for the whole nimj hut not take out execution till 
th€ inttalTnente become due. 

So where the bond was for a sum of money payable at ^^J^Jct^' 
tbm end of three years, but the interest by half yearly instal- g ^ n^ f^ 

Q q meots 
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lAcnts : on de&«lt of payment of one half year's interest, ^be- 
Court allowed the plaintiff to sign judgment for the whoU 
san]» though not then due, but with stay of execution on- 
payment of the interest then due. 

. " But in these cases the bond must be simply for the pay- 
<< ment of money by instalments/* 

For where it was so reserved, but there was a further con- 
dition, ^ That if any of the instalments was un^d, that 
then the bond should stand in full force for the principal and 
the interest then due." Default being made, the Coort re- 
fused to stay proceedings on payment of what was due ibr 
the instalments, but gave judgment for the whole money 
then unpaid. 

So where a bond was ibr payment of a sum of money at 
a day certain, and the parties agreed that it should be paid 
by instalments, and the agreement contained a defeasance, 
which was to be absolute- if the payments were regularly and 
fiunctually made : if- not, to be void : default being made in 
payment of one instalment, the Court held the def«:asance 
void, and that the plaintiff might have judgment on the first* 
bond for what was* due. 

^\ The bail in any action are only liable to the debt 
sworn to and costs, not to the sum recovered by vcrditct, if 
more. Dougl, SI 6. 

This i§ -the case in the Jting^s Benchy but in the Commtm 
Pleat the bail are liable to the whole extent of the jkenalty ; 
that is, to double the sum sworn to. 

So in the liing^s Benck^ the bail in error are not liable be- 
yond the original judgment and costs ; that is, not' to interest 
from the time of such judgment to its affirmance in the Ex* 
chequer-chamber i but they are liable to the interest sub- 
sequent to the affirmance of the judgment. 

m 

, 3. If there is a judgment against two, and one of them 
3iesj the plaintiff may have execution against the survivor.- 
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(OTfte 'SCttion of Coiienant 

\^ OVEN ANT -is an action brought 'for the recovery of 
<lamages, for breach of any agreement entered .into by deed 
between the parties. 

This agreement must always be by deed ; but the action F. N. B. 340. 
lies equally whether it be by indenture or deed-fiolL 

• • • ■ ■ 

So if the agreement is • by indenture, it is sufficient to Fostct &Wilsoo 
maintain the action against the covenantor that he has sealed Y; ^*P^* ^j« 
M and delivered it to the covenantee, though, the covenantee • '^' *•* 

himself never sealed it. ^^ 

Covenants are eitherin deed or in law, 

Corvenant^ in deed are such as are expressly mentioned and 1 Co. 80. 
recited in the agreement between the parties. 

• . , • 

Covenants in law are such as the law raises or'implies> 
though not expressed ; as if the lessor dermaea to the lessee by 
deed ybr a certain timey the law always implies a covenant on 
the lessor's part, that the lessee sAaU quietly enjoy during 
tfie term. 

Covenants again may be considered with reference to the 
object : as real or fieraanal s that is annexed to the land^ or 
m erely to the person. 

In treating of this action, I shall consider it, 1. With ref- 
erence to the Contract or Agreement. 2. With reference; 
to the Person. 3. The Pleadings. 4. Evidence. 4f. The 
Verdict and Judgment. 



I. OF COVENANT WITH REFERENCE TO THE 

CONTRACT. 

Under this I shall consider, 1st, The Creation of Cove- 
nants. 2dly, The Construction of Covenants. 3dly, Cove- 
nants secured by Bond. 4thly, What shall be a breach of 
Covenant. 



1st. OF THE CREATION OF COVENANTS. t 267; J 

1. There is no need of the worji Covenant^ nor of any fiar^ sis. ' 

HctUar form of words to constitute a covenant in deed ; 
for any thing under the hand and seal of the parties im* 

ftorting 
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fitting an agreement shall support this actioBf as amountiBg 
to a covenant. 

As in the case of a lease oflands^ in which are the words 
<< yielding and paying^' so much rent : this is a covenant, 
and chis afUion licsjor the noii-paty.mcnt ; £or iti^an a^ee- 
ment fo v th« payaaAt of* reoty iMiucb amounts to ^ covenant. 

So where in a lease of mills were these words, << And the 
lesaee ahall repair the mills. ;." lii^ae. words were heM to 
make a covenant, for it wfi!fc.thc. Q^tuv agreement ol ti 
ties ; and being by indenture, it is the worda of bo^ 



Uoll ^br^i9^. ^®^" indenture*; a{ appnentipeabiib. wbfiflt: thoff^ aiie.no 

formal word^ but oiriy. an agrtieoDienD tlmi tho. muster shall 
do this, and the apprentice that ; yet it is a covenant <m 
both Sides. 

<* But whera tb^'Ward.e«it(fiaf»r'ia w«inti|)|gb titawcari^aiMf^ 

^( imfiort an agremunt^jff the action wiBl nottUa..** 



'# 



Holder V. 

Tavlor. 

1 koU. Abb 
51ft. 



Noke'i case. 
4 Co. 80. 
Carth 98 
[ 268 ] 



Andiew's casci 
C|D, Elia. 314. 



As if the leasee for years ooveaants fen laepair^ Ute^ provided 
always, and it U agreedy '^ That lessor shall find timber :** 
this makea a covenant on th« part qI" the leaaor, and ia a.qiial- 
ification of the covenant of the lessee. But if the. worcia haA 
been only ^ That tiie lessee would repair, provided always 
thattjieleaaor should find timber,'* (.without the wvirdfti^^it 
is agreed,'') this, would omats noiaQvonaotiin the. pan <rf: the 
leaaoTf but would be a Gondidon precedontt the por&nnance 
of the leas<;<:'s co^v^eaant'to-repak^ 

2. << CavenanU in lavf^ differ in this respect from covenants 
<' in deed., that the:thing to be. performed in the case of cov^ 
^ enants in deed i^.founded on the wardA whiph express, what 
^ is to be done (as yielding and paying, imply covenanta 
" to pay rent ;) but covenants in law do not follow the words, 
<c but are the in^plications of law raiaed from tiie exf^resa cov- 
" enants, and.req.uired to be performed. aa>. neceassiry to the 
^ enjoyment qf the express>covenayit«'* 

As in the case of leases for years by the words << cenrrw 
Is dimUi ;" these words import a covenant in law on the part 
of the lessor that hthaa a good titlcy and therefore if the.lesaee 
is evicted, he may maintain an action of covenant : for by 
reuson of the defect of the lessor's title, he could not enjoy 
the demiiie which had been ipade to . him^ 

So upon the words conccuit tjfadjfrtnam tradtdity.Qffy^sxM 
lies against the lessor if he enters : aliter if a strangen enters, 
unless there is an express warranty. 

3. << ji rental ^f.ant agreement in. the. bpginning of a deeA 
<< abail create a covenant upon which this action will fie.'* 
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As where on the demise of a coal-mine, it was recited, Baifootv. 
*** That before the sealing of the indenture it had been P*card. 
^greed that the plaintiff should have the third part dug, &c/* *^ ^^^' *^" 
On an action of covenant being bix>ught on this, it was ob- 
j^cted, That there was no covenant that the plaintiff was 
to have the tiiird part. But, per Iddhs^ were it but a re- 
cital^ that before the indenture they were agreed, it is a 
covenant ; so to say, " whereas it was agreed to pay 30/." 
fbr now the indenture confirms the former agreement by 
mch declanation, and makes it a covenant. 

So where the defendant by deed-{oU, iseciting^ That he Sevom v. Clarie. 
was possessed of certain lands for years by good and lawful l Leon. isy. 
conveyance, assigned the same with divers covenants and 
agreements, and gave bond for performance, it was re- 
solved. That the recital was to be held as within the con« 
dition of the bond, and that if he had not the interest in 
the land as recited by good and lawful conveyance, that the 
Ifond was for&ited. 

4. ** Where a covenant refers to a preceding instruiifient 
" upon which it is founded, that instrument shall determine 
^* the covenant ; that is, the covenant shall extend as far ai 
" the instrument, and no farther.** 



As. wliere the defendant married Rebecca Morae^ widows Cfeoige ir. 
who had issue by a former husband, Jofin^ Stmuely Daniel « v*^^^**^/^ 
and Mahaviei ; to all of whom, ex^efit Jsfathamely their father. "*' 

hud left by will 50/. The defendant, before the marriage 
took place, reciting the said will aB ii vxta^ covenanted to fiay, 
the legaciea devUed by itj viz, 50/. to John^ Samuel y Daniel and 
jVaihamel. On covenant brought, the defendant pleaded 
performance, viz. $01. to John, Samuel and Daniel ; and the 
plaintiff demurred for cause that he had not paid 50/. to 
JVat/tartielj aci;ording to his covenant ; but it was adjudged. 
That as the covenant was to pay the several legacies bequeathed 
by the Willi that that should rule the extent of the covenant ;. 
and as no legacy was in the will given to jVathamely he should 
recover nothing. 

5. '< But where a covenant is founded en a conveyance of [ 369 j 
^ an estate : if the estate intended to be conveyed is Toid> 
<< the covenant is void also.** 

As where the conveyance was " a grant of so much of a CtpenhurstT. 

term as should be unexpired at the death of Ji. ," and cove- Capenhunt. 

Bant foi' quiet enjoyment and bond. This conveyance being Sit T, Raym. 

void, on account of the uncertainly of the time of its com- ^^* 
nencement and end (Co.Utt. 45. b,Jj the covenants were 
adjudged to be void, as they depended on the estate. 

^ But it is otherwise where the covenant is independent 
•• of the estate, a£ to pay money, &c.** 

As 
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Northcoie' v» 
lUnderhiU. 
$»lk. 199. 



As where tlie plaintiff declared, that the defendant by hU 
deed ,x!id {;rant, &ai*gain and sell to the plaintiff and his heirs, 
.provided that if the j^rantor paid so much money, that it 
fihoidd be lawful for him to re-enter, and that he covenanted 
tofiay the money ^ and breach assigned the Bonrpayment of the 
money ; nothing in fact passed by this deed for want of in- 
rolment, ahd it was therefore argued on the authority of the 
last case, that the action would not lie ; bat it was held by 
Chief Justice HoU^ That in the last case J^he covenant refer- 
red to the estate, and was to wait on it, and that therefore if 
no estate was granted or passed, the covenant failed ; but that 
in this case the covenant was separate and independent, and it 
was not material whether any estate passed or not ; and the 
plaintiff had judgment. 



3. OF THB CONSTRUCTION OF COVENANTS. 

I St, Of Covenants in general. 2dly, Of special ones usual 
in Conveyances. 



1 . Of Covenants in general. 

P«r Lor4 Mail*-, ^' "^^^*^ distinction between the construction of co^ie- 
lieid, in'Siiub- "^" nants implied by operation of law, and express covenants, 

" is, TJiat express covenants are taken more strictly ; and a 
" man may without consideration enter into an express cove- 
^ nant by hand and seal, to the performance of which he is 
* at ^11 events bound.'' 



fick V. Sahnon. 
3 Burr. mr. 



Shubrlck y. 

Salmon. 

3 Burr. 165r. 

[ 270 ] 



Moi^v. 
Cooper. 
2 Srta. 763. 



As in this case, where a master of a ship, by charter- 
party, covenanted to be at Carolina by a certain time, though 
it appeared that it was inifiossible that he could be there at the 
time, from storms and other causes ; yet it was held that 
he was bound to go at all events, and to be liable on the 
covenant. 

" For where the covenant is express, there must be an 
«f absolute performance, nor shall it be discharged by any 
'< collateral ijpalter whatever.*' 

As where in covenant for a year's rent from Mickacimas 
17^5 to 1726, the defen.. ant shewed upon oyer of the lease, 
that he as lessee by covenant was bound to repair in all cases 
except fire, and then pleaded, that before Mtchaeimas 1^25, 
the premises had been burned downy and not rebuilt by the 
plaintiff during the whole year, so that he fiad no enjoymtnt 
for the whole time claimed. But on demurrer, the plaintiff had 
judgment ; for the covenant to pay rent was absolute, and if 
the defendant had any injury, he should have his remedy, but 
could not set it off against the demand for rent. 



But note these exceptions : 



i. If 
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i. if a man covenants to do a thing which then is lawful, Salk.l9^. 
and a statute comes which declares it vnlaivfui^ or hinders him 
from doing ity the Covenant is anotilled by the statiite. 

« 

2. If a man covenants not to do a thin^ which It was then- 
lawful for him to do, and a statute tomes which compels him to 
do iCy the statute repeals the covenant. ' 

3. But if a man covenants not to d<}.a thing which then 
was unlawful, and an act comes and makes it lawful y yet shall 
tht covenant remain unrepealed. 

2. " Covenants arc to te construed so as to have effect, and 
^^ correspond with the intention of the parties at the time of 
'' making theih ; therefore a performance according to the 
*' letter, and not according tti the spirit of the covenant, is 
*' not a legal performance." 

As where the condition of a bond was, that the defendant Teat's cas^; 
should before a certain day deliver to the plaintiff a bond j Cro. Eliz. 7. 
wherein the plaintiff was bound to the defendant. If before Kobjnsonv. 
that day the defendant sues the plaintiff on the bond and re ^ cjj 48 S C* 
covers^ though at the day he delivers it up, yet it is no per- 
formance, for it could not be the intention of the parties that 
it should be put in suit. 

_ « 

" But if the covenant is once well performed, though by * 
" a Subsequent act it becomes of no effects yet it is a sufficient 
" performance.'* 



c bound that bis son (Who is then an infant) Leigh and 
1 a day levy a fine, or (being injra anncs nu' Hanmcr's castf . 
«, »>.. A^ u»„«u-.f ^u -. j^-. 1 u^ 1 Leon. 52, 



As if a man be 
shall before such 

biles') shall ibarry -B's daughter before such a day, and be- * *^7"27l' T 
fore such time the son levies the fine or Aiarries the daughter, *• ^ 

and the fine is afterwards reversed for ci-ror^ or the son when 
he comes of age disagrees to the marriage^ yet is the covenant 
well and sufficiently performed. 



o. 



" But where there is any doubt as to .the construction 
*• of a covenant, it is a rule, " that it is to be taken in that sense 
*« which is most s/rong against tfye coruenmitor^ and beneficial to 
« the other party}' ' . * 

llierefote where the defendant covenanted. with the plaiii* Hooker v. 
tiff", that if he would marry his daughter that he would pay f^^^^^Ac 
YArxilOl. per ann, without saying for Aow /ow^, it was held isid^isj* 
that it should 'be for the life of the plaintiff {x^xt grantee) and 
not for one year only. For sych construction was mostben- 
clicial to the grantee, and against the grantor. 

" Therefore covenants being intei^ded for the benefit of , 
•* covenantees, by no act shall the covenantor be allowed to 
*' defeat the effect of his own covenant." 

Ap 
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As where the defendant covenanted, *< That i£ht "plaintiff 
thould have all the^ains made in the defendant's brewbouse 
for seven years,** and the breach assignedi was that the de- 
fendant had fiut hofis into the grains by which they Vfcre tt/ioiied^ 
and the cattle would fiot«at tliem. The aciion was held well 
to lie, for the intention of the parties was; that the plaintiff 
should have the benefit of the p'ains, which by tbb ineant 
were useless. 

So if I covenant to leave al! the timber which is growing 
on the land when I take it, and at the end of the term cut i: 
dtwn^ but leave it therty it is a breach of the covenant. 

4. ^ No covenant shall be construed to a greater cjtent 
<* than the words import.** 

1. In point of timey 

1. In covenant, the plaintiff declared, on an inc]emare« in 
which it was recited, " That whereas Loixl ArHngton had ap- 
pointed T. JenkinBto be his deputy postmaster j^r «£r monthM 
next ensuing, and the said 7\ Jenkins covenantedy that dur- 
ing the time he should continue postmaster, he would exe- 
cute the officcy and well and truly pay over such monies as 
he should receive," 8cc. &c. The defendant pleaded perfor- 
mance, and the plaintiff replied, That the said Jenkins hzd 
continued deputy postmaster for ttoo years after ^ and such a 
day in that time received so much, and had not paid it over. 
Per Cur, No action of covenant will lie ; the indenture lim- 
its the time to six months/during which the covenant contin- 
ues, which being expired, the continuance must be on a new 
agreement, not on the first indenture ; and the time men- 
tioned, "during which he should continue," Stc. refers only 
to the six months. 

2. Nor to take in more fienons, or different fiom those ma* 
tioned in the covenant. 

As where tenant in tail, reversion to the queen in fee, let 
for twenty-one years, and covenanted that the lessee should 
enjoy *< against all persons except the quevin, her heirs oc 
successors, being kings or queens of England :" the queen 
granted by patent her reversion to Wentworth ; tenant in 
tail died without issue, and Wentvforth entered ; upon which 
the plaintiff (the lessee) brought an action of covenant, ani 
it was held well to lie, for this covenant did not extend to the 
patentee of the queen. 

3. « Nor to vary the dut^ to be performed.** 

For where the city o( London covenanted ^ To find eight 
men to grind every day in Bridewell dock, and that if they 
failed in any part, that the defendants should retain so much 
fier man out of the rent" (the city being lessors of the house.) 

Tbe 



fcoVENANf. 272 

The defcjndants pulled down the coi*n-mill and erectted aii 
hoi*se-inill9 and then wanted to deduct so much as was the 
{allowance for the eight men : but it was adjudged, That it 
bould not be done, for by the change •/the subject the covenant 
Was discharged. 

So where oil t dissolution of partnership between the Stepihens v. 
plaintiffandthe defendant, who were wharfingers, there ^vas £*"*?^^"' 
a covenant, « That the plaintiff should have a moiety of the '^^^' ^' 
goods, and that each should bear an equal share of the ex- 
pense of weighing and dividing \ but that the plaintiff should 
solely bear the charges and expense of conyeying his moiety 
bf the goods to a warehouse he had taken.'^ . The breach as- 
signed was, " That the defendant had not delivered the moie- 
ty of the goods ; and on demurrer the defendant had judg- 
ment ; for thei*e wai no part of the covenant to delivery and 
therefore no action lav on it : though it "had been otherwise 
if the defendant Ad(/ obstructed tW^ plaintiff in removing the 
goods. 

4. " The operation df a covenant mdst therefore be con^ 
*« fined to that drily Which is in being at the time of the cov- 
« enant.'* 

As where in a leas(e made by the bishop, was that cov- Davenantv. 

thant usual in bishops' leases « to pay all taxes;" this ^|shopof 

shall *not be construed to extend to any taxes but such gY-cv'sSi 

hs were in being and use before ; that is, synodals, iVent, 223. 
procurations, tenths, and subsidies, and not to any charges «[ 27 i ] 
or taxes after imposed^ or of another nature. 

5. Express covenants shall qualify the generality aiidex- Noke'scaae. 

Hent of covenants in law. 4 Co 80. 

4 Rea. 

d. Where the covenant is for any thing which is either 
contrary to law, or such as is contrary to good policy to sup- 
port, this action cannot be maintained; 

Of this description are covenants in reistraint of maniagei Lowev. Pcers^ 
or in restraint of trade. Vid, chap. 2. * ^""' -^-^ 

Sdly, OT FiRTICULAR CO^ENANTJ USED ik CONVtYANCES. 

These are, Ist, To pay rent^ ^dly, For quiet enjoyment, 
^dly. To save harmless from all persons claiming title, 
^thly, Not to assign, ithly, For repairs. 6thly, For fur- 
ther assurance. Tthly, To pay taxes. 8thly, Not to plough 
meadows. 9thly, To dtirrender or determme the term. 

1. Of the Covenant to pay Reht. 

VJ\itv^\Xit\^^^t covenants generaily tofixty renty though Balfour v. 
be has had no enjoyment of the premises, z&tvhere they ^ere ^^o^' y\ 
i-umsd downy and there was a covenant to Repair in all cases • ^« 3 • 
except' that of fire^ yet shall the tenant be liable for all grow* 
ing^ azreats of rent under his covenant. 

ft r 3. Of 
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2. Of the Covenant for quiet Enjoyment. 

1 . Where there is a covenant for quiet enjoyment, this 
shall not extend to a tortious tjcctrncnt Or eviction by a stranger^ 
because that for this wrong the lessee may have his remedy 
by aciion against tlie stranger himself ; but if the lessee be 
ejected by the lessor himself, there the lessee may have cov- 
enant. 

But if the stranger claims ly elder /iV/e than the lessors, the 
lessee may have covenant against tho lessor ; for he then caa 
have no redress against the stranger, whose title is good iu 
law. 

2*. It is said, that if the lessor undertakes expressly that 
the lessee shall enjoy during the term, « quietly, peaceably, 
and without interruption," this will extend as a covenant 
against all tortious ejectments n»haicver, 

♦But this seems not to be law ;• for in- this case where on 
the sale of lands in America^ the defendant cbvenanttd that 
he had a good title, and •' that the grantee should enjoy xnth- 
ott/ the let, interruption, t3*c. of the defendant, and his hciis, 
and of and from all and every other fierson or pernon* oAcn- 
soever^ I'he lands in question were seized as forfeited, by 
the States of jfmerica, and on covenant being bixjilghton \ht 
eviction, the court dtclined going into the question respta- 
ing the legality of the seizure, America being then declared 
independent, but seemed to be of opinion, that a covenant, 
even extensive as the words in this case, should not estentf 
10 a tortious eviction by any person. 

However, though the general covenant to save harmless^ 
or for quiet enjpymcnt, does not extend to the tortions acuof 
a stranger, yet the lessor may covenant aghinst the acts <f^ 
particular fierson or pern oil s ; in which case covenuQl will lie, 
in case of a tortious ejectment by them. 

Therefore where the plaintiff declared, that the defendant 
had sold a quantity of goods to her testator, which had been 
arrested at jirchavgcl by one Bell^ and that the defendant cov- 
enanted to save him harmless from any costs or charges re- 
lating to such seizure, and then averred tliat Bell baring ar- 
resred those goods, that the testator was put 10 an expeoseet' 
1500/. respecting such arrest, which the defendant neglected 
to pay ; it was resolved. That though Bellas act might 
have been tortious, yet tliat the defendant having exprc«ly 
covenanted to save the testator harmless against it> that be 
should be liable. 

3. <* The breach of this covenant must be by some act in- 
"consistent with the covenant." 

For where the covenant was for quiet enjoyment, without 
ht, tpoubk) or interruption ; and the breach assigned >tas, 

ckat 
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that the lessee having underlet, fhe lessor !iad forbid the ten" 
ant to pay his rem- : it was held to be no breach ; for there 
was no act causing a breach. 

So T^here a tenant for life made a lease for twenty-one Gcrvis v- Peads. 
years by indenture, and covenanted, "That he had not Cro. Eliz, 615. 
done any act to prejudice the said lease, but that the lessee 
should enjoy it against all persons." The tenant for life 
ditd, ^«nd his lessor entered : on which the lessee brought cov- 
enant against tlie executor pf the tenant for life ; and it 
wus ydjudgcd, that it* lay not ; for the last words, that the 
lesaec fhall e^tjoy it at^ainst ail/ieroons^ refers to the first words, [ ^75 } 

Jbr a-'iy act ikne by him ; and so the covenant was not 
broken. 

But an act of a servant who enters by command of his Seaman v. 
master, shall be a sufHcient breach within this covenant. j Lcon*"f57. 

4. nut where the covenant is for quiet enjoyment against Loydv. 
the la :i fill let^ atiitj entry ^ or eviction of fhe coveyiantor himself ^ p*""P*5^^' 

fvs heirs and assigns j a disturbance by him» if done under <i 3 j^ * * 

claim ofrigh[y is a breach of covenant : as here where it was t. Rep. 671, 
by loching up two pews in a church, which had been parcel 
of the demise on which the covenant was made : and the 
grantor shall not be admitted to say that the act was tortious^ 
and* so not within the covenant ; neither in this case need 
the declaration express the disturbance to be under a claim 
of right, it clearly appearing to be so. 

5. " This covenant for quiet enjoyment is usually from 
*< any acts of the lessor, or any claiming under him. 
** Those who claim under him are those who come in privity 
<< of titlcy as heir, executor, assignee." 



But there are others to whom this covenant extends. 

As in this case, where feme covert seised in fee she and Hurd v. 
hep husband levied a fine to the use of the husband for life, f?^^^^*^ 
with powep to make leases witli the usual restrictions, re- °"^ ' 
mainder to trustees to secure the wife's jointure, remainder 
over, with a joint power of revocation during their joint 
lives, and to declare new uses. They did revoke and de- 
clare new uses, taking away all the uses which followed 
the husband's estate for life, and leasing power, and limiting 
new uses to the wife for life, and after several intermediate 
remainders, to Lord Tankcrville in tail. After this new 
declaration of uses, the husband made the lease in question 
with the covenant for quiet enjoyment against him, and all 
claiming under him. Lord Tankerville having evicted the 
lessee, covenant was adjudged to lie against the executors 
of the husband ; for though the estate moved from the wife, 
yet the huaband*a assent being tiecessary to the declaring of the 
Tttvf uses J Lord Tankerville was a person claiming under him, 
and so within the covenant. 
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f . Of the Covenant to save harii|les». 

(< This covenant is ftimilar in \t% i^atere |o that ibr quiet 
" enjoyment, and the law as to it is the same." 

^Therefore this covenant is not broken by tlfc tortiw* tfci 
5< of any one not claimiug undei: the lessor. . 

For where (be lessee of a tetm rendering rent, assigned 
it to •^. ^. and «/. S. covenanted to save the lessee harniicss 
ef ail rent payable t^ thf les^pr^ and afterwards y. & let 
part of the laud to the first lessee, and /lut /toy wa» tber^ 
diiiraincd/or rent'^rreqr i this was held to l)e no breach of 
the covenant ; for the distress of the hay was unlawful (it 
being before stat. fV, 3) and a trespass ; and the sufferance 
of tlie rent to be in arrea|> was uo breach of the coveeaDt 
without actual daiuage. 

4. Of the Goveaant tba|; thp l^ess^e shall t^t aliei^ or 

assign. 

On this covenant it has been decided, 

1. In aa action brought to recover the penalty of 50L ibr 
breach of an agreement ; the agreeipeot appeared to be, U»l 
the defendant agreed tq asaira to the plaintiff tke interest o( 
a lease and the good-will of a public<»hou8f^ at GreenwUk* 
and part of the agreement was, " thajt the lease (which be». 
longed to the defendant, but which he had not* by him) 
should contain none but faft* and usual covenants ;'' and the 
breach assigned was, the lease contained a covenana " not 
to alien, assign over, or underlet the preinises, )vithoui lean 
of the lessor for that purpose &rst hsud and obtained ;■* which 
ivas averred not to be fair and usual, and therefore a breach 
of the agreement^ Lord Kenyon M^as of ppiniont that k was 
a fair and usual covenant, and nppsuited the plaintiff. 

2. Where the covenant was to that eie^t, ^ Tliat the 
lessee should not assign, transfer, or sist over the laaid prcM^ 
iscs, or any part thereof," and the lessee tnade a ietme fir 
part of the time', h was adjudged, that such under'leaMie was 
no assigning, transferring, ^r. and so was no breach ef the 
covenant. 

3. So where tLe lessee made a lease of his wbide tennt 
but reserved the re?it to himarlfy it >vas hekl to be no of^gnwunt^ 
but an under-lease, tliough lessee parted with his\who)e 
term. 

4. So where the cbvenant was, (< That the lessee sfaovM 
not assign over his term without the lessor's cenaent first 
had in writing, and the lessee devised the term witfaoat any 
such consent obtained ;** this was held to be not such an 
assignment as was a breach of covenant. 

$. So 
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$, So any ait^l^nment by act of /aw is not a breach of thrs Arg« 3- WUs. 
pQvenant, ^s if the lesaee become a bankrupt, an assignoieut ^^' 
)in.der his commknon is not a breach of the Qovenant. 

Though this is so laid down in the last case, ^he point Doe ex dim. 

scejnB »ot cowpletely settlc4 ; for in this ca§e where the t^^Sjanhopc. 

question was, Whether in case of such covenant, an executor y^ 21^g!'3. 

could assign for to carry into execution tht purposes of the B, R. 
\nll ? the Court were equally divided. 

*« Bnt wbero such asaignment is not necessary, the exec» 
f^ utor or admioiatrator shall be strictly bound by such a 
" covenant." 

For ^here the covenant in a lease was, " That the lessee, |Jo« « difi>. 

his txecuiors, adrainistrators, or assigns, should not aetj lety ^^^sot^' 

pr assign over the whole premises demised, or *any part of pasc^i^G. 3. 

them, without leave in writing first had and obtained," under 3 T, Rqj. 425* 

•penalty of fbr&iting the term, and the lenee*a administratrix •[ 377 ] 
did under-J^t for part of the tin>e ; this was held to be a for- 
feiture, and that leave iy parole was not suJGcient. 

15. So where the covenant waif not to assign the whole or Ceilings y. 
any part of the lands demised^ without the lessor's consent, |[!ffc265. 
and the lessor entered into part himself, and then the lessee 
assigned ; this was held to be a breach of the covenant, not- 
withstanding the lessor's entry. 

7. Tf the lessee is bound not to alien or assign without li- pumpor*s case, 
cence, if tluu lice7ice is obtainedy an^ an assignment takes place, ^ ^^^ ^^^* 
the assignee is not bound by tfie covenant^ but may alien without 
licence again obtained ever after : for by the licence the 
condition is gone and dispensed with. 

g. So if a forfeiture has incurred by assignment, if the 2T. Rep. 430. 
lessor accepts rent afterwards, it is a waiver of the forfeit- 
ure ; but in such case it must appear, that at the time he ac- 
cepted the rent he knew of the forfeiture incurred, as other- 
wise he shall not be bound. 

4. Of the Covenant for Repair^, and to deliver up in good 
Plight as the Lessee received the Premises. 

1. If the lessee covenants to keep an house in repair, and 5'i**r ^^'* 
Jca ve it in as good plight as it was at the time of making the fot 4:°^ * 
lease ; in thfs case the ordinary and natural decay is no breach 
of covenant ; but the lessee is bound to do his best to 
JPpp it in the saipe plight, and so should keep it covered. 

And where there is this covenant on the part of the les- F* N. B. 342. 
?ce, ifliefiulU down houses or suffers them to decay y no action 
will lie against him //// the end of the term ; for before that 
time fie tnay rffiair them : but if he cuts down timber or trees^ 
covenant lies immediately, /or attcii cannot be replaced in the 
eame JiHght^ at the end of the term. 

Under 
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♦> T. Hep. GjO. 
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Beale v. Taylor. 
1 Leon 2 37. 
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420. 
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423. 



Rosevreirs case. 
5 Co. 19. a. 



Hig;ginboth- 
am's case. 
5. Co. 19. 



Benncl's case. 
Cro.Eliz.9. 



Under a covenant gencialiy to rep.^ir, Sec. "wiihout atiy 
cxctptioTi, t K I'.'ssct is bound to rebuild ihc hoiis*. if it i.As 
bcf*n 1)11 ml clown even witiiout the lessee's i'ault. ria^ li *,. 
{.ral V. jyatcrs, 6 T. Kr/t.' 4SB. 

2. " A general covenant to repair, and to heliver up ia 
" rcpiur, shall extend to wiu\tever erections or buildings shall 
" be raised during the term.'* 

For where on a demise of three messuages for forty one 
years, the lessee covenanted to build three houees in the room 
of those which were then standing, to maintain the houses 
so to be erected, and to deliver them up in sufficient re- 
i)air." The lessee erected ^ve housesy and at the end of the 
term left ofie of them out of re/tair : covenant was adjudged 
to lie ; for the covenant to leave in repair should extend to 
all. 

5- It Jias been held, that if the lessor covenants to repair 
during the term ; if the lessor will not do it, the lessee may 
repair and pay himself by way of retainer ; but Iloitj Chief 
Justice, doubted of this, unless there was a covenant to de- 
duct the. expense of the repairs from the pent. 

4. If the covenant is, " It is agreed that the lessee shall 
keep the house demised in good repair, the lessor putting 
it in good rcfiair^**^ covenant lies against the lessor on these 
words, if he does not put it into repair. 

6. Of the Covenant for further Assurance. 

1. If the covenant is, " That the party shall make such 
furtlffet^assurance to the lessee or purchaser, as his counsel 
shall devise," in this case ihe lessor orfmrchaaer himself canttot 
devise the aasuravce ; for then it ^^'ould be no plea to say, quod 
consilium non dedit advisamentttm ; but the counsel should de- 
vise it. 

And where the covenant is the same as the last case* the 
counsel should not give the advice or notice of the assurance be 
had devised immediately to the lessor or bargainer ; but he 
should give it to his client the lessee or bargainee, who 
should communicate it to the party who was to make it. 



2. If.^. covenanted with J*, to make such assurance as 
/?'s counsel s^fbuld advise ; 1st, B. must give notice qfthe cs 
suranccy otherwise ,4. could not know how to make it ; 2dl 
/?. is to give the assurance to A, for his fierusal^ and to 
advice on it," and ^. is to have convenient time to 
feet it. 



^ 



Picrpoint v, 
Thimblcby. 
1 KoII. Abr. 
441. 



3. If the covenant be to make further assurance at aU times 
at the charge of the covenantee, the covenantor shall have 
a reasonable time to do it, after having notice of what is 
intended. 

r. Of 
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7. Of the Covenant to pay Taxes. 

1. In this case the rent was reserved in the lease to be Cranston v. 
paid v>uhouiany deduction or abatement ivhataoevcr ; it was ^ ,' j, ^^ 
nevertheless resolved in this case, that as by the land-tax act ^ ^' 
ihe tenant is enabled tp deduct the land-tax out of his rent, 

tnut he iuia a right in all cases so to stofi it out of the rent to his [ 279 ] 
iandiordy unless there is an ejcfrresa agreement that he should not, 

2. Where there is the covenant usual in leases that the !?i?*j[ep***^77 
tenant shall pay all taxes, {the land-tax only exce/itedy) und^ir ** * ^P" 3* " 
this clause the landlord isonlv bound to allow the land-tax at 

i/te rate arid iti firo/iortion to the rent, at the time of the de- 
mise, not fen* an^ hicrease on account of the improvement 
af the estate ; in this case, on a building lease, the land-tax 
at the time of the lease made was 3/. 8^. but in consequence 
of houses being built, an addition was made to the land-tax 
of 5/. 128. it was adjudged, That the lessor was only obli- 
ged to allow the 3/. 8^. the assessment when the lease was 
made. 

8. Not to plough Meadow, and to use and deliver up the 
Land in an husband-^like Manner. 

In this case it was decided. That this covenant shall only Skipwithv. 
extend to what was really meadow at the time of 'the demise ; - J^* ^y^ 
Mud if the land is described in the lease under the title of 
meadow, which in fact is then arable, the tenant shall not be 
estopped by the words of the lease, to prove it not to have 
been meadow. 

i. In covenant on a lease whereby the defendant covenan- Watson ¥. 

ted to use the land in an husband-like manner, and to deliv- J^^^^' - 

i>i 1* • T • t • T Taunton Lent 

er It upm like condition. In summing up to the jury, Jus- - ^ n^. MS9. 

tice Buller laid it down, that it was matter of law to deter- 
mine what was using the land in an husband-ii^c manner, and 
gave it as his opinion, that under such a covenant the ten- 
ant ought to use on the land all the manure made there, except 
that when his time is out, he might carry away such corn 
and straw as he had not used there, and was not obliged to 
bring back the manuit arising from it. 

" An action will lie against a tenant for not using tlte land 
*^ in an husband-like manner, though there is no covenant to 
« that effect.'* 

I'or where declaration in this action stated that the defend- ^^j^/* 
aint became tenant to the plaintiff of a certain farm, ^c. and 5X,Rcp. 17 j* 
in consideration fi^w-cq/* undertook and faithfully promised not 
to carry away the dung, tP'c. but would cultivate the land in 
an husband-like manner, ^c. after a verdict for the plaintiff, 
it was moved in arrest of judgment, that there was no consid- 
eration for the promises : the Court held, that the bare rela- 
tion of landlord and tenant was a suflkient consideration to 
L-Dable the plaintiff to maintain the action. 

9. Of 
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Portci' t. 
Shepherd 
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9. Of the Covenant to surreiidtfr or determine the Termr 

Where the lease cohtatoed tfereral covenants for payment 
of rem, fJfc. and there Was a corenant, *<that the lessee 
mip^iit determine* at the end of three or five years his term, 
giving six months notice, and that ttoga and after the en^ 
ration of such time, and the payment i^ttll rent aM arreort to 
be /laid by the tenant^ and fterforfnantc <if c&venant€y the inden' 
ture shbiild cease and be vdd ; it ii^as adjudged that the pay- 
ment of rest and performance of covenants wa^ a condition 
precedent to the determination of the term, and the mere giv- 
ing notice without such pefformante vroold not enable the 
lessee to determine the lease. 



^er Ld: Manf- 
fitld in Lowe 
V- Peers. 
4 Bnrr, 2225. 
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4 Burr, 2C2^. 

Uolffc V. 
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Stannion, 
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3. or COTSNARTS SEClffKEtX BT IlQrND OU pi^ALTT. 

1. << There is a difference between covenants in gcncrat* 
<* and covenants secured by a penalty of fbrfeitbre. in the 
^' latter, the obligee has his election to bring an action of 
*< debt for the t)enalty, after a recovery of which he Cannot 
<^ again resort to the covenant ; because the penalty is a satis- 
^< faction for the whole : or he may waive the penalty, and 
<' proceed on the covenant, ahd recover more or less than the 
«* penalty toties §fuoties.*' 

Another distinction is ortly in nature of fiuninhntnt^ or fa 
ttrroreini and where it mrakes part of the agre^inent as a 
compensatiou; 

A4 if the covenant be *< not to plow meddow,*' and there 
be a penalty of 50/. an acre, there a court of equity will re- 
lieve ; for there the penalty is as a puniahment : but if the 
covenant had been « to pay 5/. for every acre of meadow 
plowed," this is part of the a j^reement, and there is no ahcr- 
iialive J it is the particular liqiudated sum agreed upon by 
the parties, and is the proper quantum of the damages whioli 
the jury ought to find. 

And therefore where the covenant was by the defendant 
not to marry any one except the plaintiff; and if he did^ 
that he would pay her 1000/. ; this sum, it was held, should 
be tlfe settled quantum of the damages to be found by the 
jury. 

2. A difierehce is also to be observed between assigning a 
breach on an action of covenant and in debt on a bond for the 
performance of covenants : that in covenant it b sufficient 
to assign the breach in the wordt of the covenant / because alf 
is 1 ecoverabte in damages, arid there shall be what the plain* 
tiff can prove he has sustained \ but iu debt on the bond a 
certain breach must be assigned. 

Thoiigh if the mbnlance qfthe breach so assigned is proved, 
it is sufficient, though not precisely as laid : as bond by the 

lessee 



» . * • ■ ■ 

lessee not to crrt trees, and breach assigned In (ititting twenty 
ireeBy proof of the cuttinj^ of ten will support th^ action ; for 
fhe catting of the trees is the substance. 

. 3. At common law, if debt was brought on a bond for per- 
formance of covenants, the plaintiff could assign but a single 
breach. But if the action was covenant) he might assign as 
tazxij as he pleased. 
• 
But it is now enacted by statute 8 is* 9 IF.S. c. 11. «. 9. 
« That in delbton a bon^ or penul sum, for performance of 
f< covenants, the plalntifTmay assign as many breaches as he 
*< pleases, and the jury shall assess damages for such as have 
« been broken : and in case of judgment on dem\irrer, or by 
« fdfdl dicit^ the plaintiff may suggest \\^tm the; roll a^ xtpiny 
« breaches as he shall think fit, upon which a' Writ of inquiry 
" shall go : but the defendant .may pay nil daniuges and 
<< costs, 8cc. and then there shaft be d stay off elcecution ; but 
« the judgment sh?ill still renlaln as' a further security to an- 
« swer the plaintitf such damages as m'aybe sustained for * og*! -f '• 

« further breach of any covenant in. the same indenture, upott ^ •* 

<« which the plaintiff may have a scire fatidt totter ^9tie9,** « 

The reason of enacting this statutd was thii s That at com; 
tnon law the- party might bring debtV and recover the wholt 
penalty, which, a^ it often exceeded the real damage, the 
other party was driven to equity for that relief wliich this 
statute gives. 

These decisions on the statute have tlierefoi*e taken place j 

f. If debt is brought for the penalty, and trf^wir joined <in Drag« v.Brtind. 
iiit debst^ the jury should not give a verdict for the whole but ^ wa». V7- 
aaaeas damages /or edrh breach assigned ; and therefore, v^here 
iVi this case, the plahitiff took a verdtct for the ^hole penalty/ 
a -oenire facias denovo waS awarded. 



2. But where tliere is judgfment on demtirfer^.(tStnii dicit^ Goodwin v. 
there the ]^laimiff must have jiidgment for the tvfloU penalty ; c™*^^* 35^ 
but he car.not take out execution for the whole, but must sue *^'* ' ' 
out a v>rit of inquiry : but the jiidgttiebt still remains as a se- 
curity for further breaches. 

But on the dtfendartt*.s paying the penalty of the' boiid and WMfc v. ClaiJt-' 
tile costs of the action, the Court mil ordei* Satisfaction to be ^ 
eDtered on the record. ^ ^' ^^- SQ|. 

And «or<f, I'. That if a bond is for perfbrrtiaftie of cove- Nokcs'sca£» 
riants, it is fbrfdtcd by^ a breach of a covenant in law ; ad if « « °" ^' 
the lessee is evicted o0t of the premises demised. 

^. If a man covenants to enter into a bond to the lessee for In Samon'f 
the enjoyment of certain lands demisejdi and does pot express ^^ 
mrhst the sum shall be, he sha)l be t^gfU^d ia such a bu^ as *^ ^^' ^^* ^ 
is' tfual to the value oftfic land. 

Sir 4. wjuiT- ^ 
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€OV£NANt. 

4. ^HAT SHALL BE A BRIACH OF COV«KAir#. 

Under this head 1 shall consider, at what time a breach rf 
covenant may be committed ; atid 2dly, in what mamicr. 

1. As to the time. 

*« Covenants connidcred ivUh respect to the tune ofti&fom' 
«^ once ai'e oftitrec kinds.** 

1. " Such as arc mutual and independent, where cither 
k« party may recover damages from the other for the injury 
« he may liavc received from a breach of the covenants in 
« his favour, and where it is no excuse for the defendant lo 
« allece a breach of the coveuante on the part of the pUin- 
*»tiifr.^ 

As here where the plaintiff declared, on a covenant be- 
tween his tesutor and the d cfendant, « Thul the Itslaior 
should assign to the defendant an house, and that fhe defend- 
ant should pay 30/ ;" and the breach assigtied was, « That 
the defendant had not paid the 80^/' He pleaded, 1 hat ibe 
testator had not assigned ; and on demun-er it was held, 
That these covenants were mutual and independent, and xht 
parties might have reciprocal actions : so that the plaimiTs 
action lay before tfce assignment- 

So where the plaintiff dechred in covenant on t6e safe of 
an estate by him in Dominica'^ in consideration of 500/. and 
an annuity of \60l,fierann. ; and tfac defendant covenanted 
with the plaintiff *' that he, the said Boone (the plainiiffj 
well, trulv, and faithfully, doing, fulfilling, and perfonniDg 
the several agreements, covenants, &c.,that he> the defendant 
would well and truly pay the said annuity :" the breach vas 
for two years and a half arrears of the annuity. It was ad- 
Judged that these were mutual covenants, and not one a con- 
dition precedent the performance of the other, and so that 
one could not be pleaded in bar of the other. Per De Grey. 
Ch. Just. Where the participle « doing, i)crforming/' ^u 
?s prefixed to a covenant, it i^ clearly a mutual covenant, and 

tfot a condiiicHi precedent. 

♦ 

So whefii .//., in coasideratlbn of 2'50/. paid by 5., and ot 
the further sum of 250/, to be paid, ^c. covenanted that be 
would with all possible expedition, instruct jB. in a ccrtaffi 
', ihode of bleaching: linen, (for which he had got a patent,) 
and B. covenanted that he would on or before the 25th of 
February 1794, or sooner if .^. should have before that time 
instructed him, ^c, pay the further sum of 250/. ,- it was 
held, that the covenants of ,/f. and B. were independent cov- 
enants, and that A. might sue B. for the 250?. without avei^ 
ring that he had taught B. the mode of bleaching linen, J^r. 

Of this first species of mutual covenants, and which best 
shews their nature, arc those where there is a negative ctnft- 
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nant on one part, and an affirmative on the other, -in contfid'o 
eraii on of the performance of the negative. * 

As where there was a negative covenant not^o follow a trade, Hunloclc v. 
and in consideration of that the plaintiff promised to pay him ? c^^*°J|^''i c? 
100/. fierann, during his life, ttHS was held to be an inde- c^leT Shallot 
pendent covenant, andiiot to depend on the performance of ^ t.ty\ 41. 
•the other : fortbe defendant ^never can be gaid -to perform his s. P. 
covenant ; for a negative^covenant never can be saidtobe/r£r« 
farmed ; so tnat the plaintiff would be wthout remedy for i^s' 
JOO/. per ann, if there were not rautu^ and independent rem- 
edies. * _ 

S >( Tt)e -second species of covenants considered with reC- 
.<< erence to th(! time of performance are, such as are condi«» 
^^ tions and dependent^ in which the performance of one de» 
♦* pends on tlie prior performance of the other ; and there- 
<( fore tin the prior condition is performed} the other party 
<^ is. hot liable to an action of covenant/' 

A< The principal doubt under this head is, what constkutes £ 903 ] 

>< a ptior condition ^ and these resolutions following have ta^ 

*' ke;i place : 

Black well v, 

1. The plaintiff declared that he covenanted to transfer to ^^^ 535 
the defendant, on or before the Slst of September ^ so much Ttny v. 
Stock, and that the defendant, connderaaone pramUiorum Duntre. 
covenanted to accept and pay for it ; and breach assigned 3 H. Bl. Rep/ 
that be wa^ ready to transfer* and that the defendant then and ^^* S* P* 
there refused to accept or pay for it. On demurrer it was 

objected, that the transfer was a condition precedent, and 
that the plaintiff should therefore show an actual transfer be- 
fore he brought his action $ but it was held, that in connder- 
atione pr^tmUaorum is in consideration 0/* /Ae ccrvenant to lran»-^ 
fery not of tlie actual transfer : that it 9vas therefore not a 
condition precedent, bi}t that a tender was sufficient to sup- 
port the action. _. 
*^ Thoipcv. 

2. In executory contracts, if the agreement be, that one sjjk. 171. 
shall do an act, and^or the doing thereof that the other 9hall 

fiayj there the doing the act is a condition precedent, and 
the party who is to pay shall not be compelled to'part with his 
money UIl the thing can be performed for which he is to pay. 

But there are exceptions. 

As if the day appointed for payment is befc»re the timr 
when the thing can be performed, an action may be brought 
for tlie money before the thing be done ; for then it appears 
that the party relied upon his remedy ; and intended not to 
9iake performance a condidon precedent : but aliter where 
^e day is subsequent to the performance. . 3. But 
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$. Bot where i^ii^F ferformMce iji iicee««upyi tlwtpcffcrm* 
ance by Oae party imm^4i (ci^ xaift«^ a ('tt'y ^n tWiwrt of the 
other, and be is bounU to pcrkirm his pkrt ^itluo convenictft 
time> and witiioul rcqucat^ 



4. (^ Thr dependence, iher^&try or iM<)^peo4eooe of 
^ cnaots is lUways to be eoUuctcj from the evident teoae aoj 
*' meaDiDg of the partits* and however tri^mpoied the vonb 
^ may be, theii* procedenty 011^ okpend 00 tb« order of tiflue 
*( in which tho ioisiit of tbo piMiw^ K^UM*** thdr perform^ 
^* ancc.? • • • . 

As where the plaintiff deelarcd that the defendant coven- 
•nt^df '( that al the end of a yt^ ^d % h%lf be would resign 
"his business of a mercer in favor of the plaintiff and another 
who should execute d«ed» of piirtnerbhip for fourteen yeer^ 
knd» (haf tTnmedi^itly afi$r thf €»e^Htion of w£h dfcd^t hi 
y)ould fiermt the jilfdntijf and iuch other tg xarry <n$, the wH 
busineaa in the defendant's house, and tbut he (the plaintiff) 
covenanted that atr and before the sealing of the saui deed< 
\ic would firocurg good ani sufficient f^curUy to be given to 
the defendant to secure to him {^50/. per month onttitbe 
value of the stock should be reduced to -4000//' and nsa^ed 
a breach, that he wus always ready to perform his part, but 
that the plainiiff had not resigned, and refused to surrender 
bp the said business at tiie time fixed. The defendant plead- 
ed that the plaintiff hiid not given Bpr tendered suchauffident 
Becunty for payment qf the 950/. On dcnurrer the dele&d- 
imt had judgment ^ for the essence of the agreement wa% 
that the defendam shotild not trust to the personal aecuntf 
of the plaintiff \vhen he delivered up to bim his stock and 
business, and therefore ^e finding security was n cnndiuoK 
fircccdentj and performance should have been averred. 

$. M The third species of covenants, coniidened with le- 
<< gurd to the tidfic of performance, are auch aa are mutual 
^^ conditions an'd to Ce performed at the same time. In 
<^ these, if one paity is ready, And offers to perform his part; 
** and the other neglects or refuses to perform hii, he whols 
u ready and offers, haa fiil&lled his ehgagemcnta, and mrf 
^*- maintain this action for default of the othltr, tJiotigh it i| 
(« not certain that either i^ obliged to do the first act/* 

As where the plaintiffs declared on an agreement by the. 
defendant to pay 600/1 6n the fUainnff'a astigning an tqmty bf 
redemfition of a certain quantity of stock (n one Xoaw, and ex* 
tduting to him general releases of all demands of the plain- 
tiff's against him, and then averred that they had, ofardto 
Q99ign to iMne the equity of ledempuon of such stock as 
afore$aid, and had tendered to him a draft qf tuth au^Mmettl 
and releaae, and then offered to ezccate the aame, and 

would 
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^c^d have then executed (he sai^e, but that the de/mdapl 
discharged the plaioiifFs fram 8o doings and that the dtfcud- 
aot bud not paid the 60pj., or any paK of it. It was ad- 
judged that the word on makes it a covenant to be performed 
ut the 9ame time by each party, and tiiat thei'efore, where 
^iie plaiotiffs offered, and wens ready to perform their pait, 
and the defendant refused ti> perform his, that the plalnilffa 
should maintafii their action for the non-perforrnance. 

3. <^ But where the phdmifT relies on a tender ai^ re; 
r* fusal, it shoufd appear that he could have fierformed His part 
** when the tender was made." 

For where the issue was on the t«nder of stock at a certain Ciwk v. Ty soiv 
^ay, it was prpved that though the books were not open for 1 Stra. 504. 
transfer of ttoqk tiiat day in common form, yet that by leave [ 285 ] 

of a director (which was not usually denied) a transfer might 
bb made, but that the defendant never attended. It vras 
resolved, that the pluintiff had not performed his part so as 
to entitle him to the action, for perhaps leave might not 
have been obtained, and so he coi^icl not perfqm^ bis part. 

9. <^ Therefore if one party disables himself from per* 
<f forming his part by any act of his own, the other paily 
« is not obliged to offer /• fierfbrm his part, b^t may have 
" his action iinmediately.** 

As where the lessor covenanted with the lessee to itiake lyfaynle v. 

him a new lease on surrender of the old within twenty years, Scott. ' 

and before the twenty years expired, the lessor aliened the Cro. Eliz. 450^ 

land to another by fine, it was adjudged that the action lay Maine's caic. 

immediately ': for that he had disabled himself to accept a ?V. \v\ u 
surrender, and so to make him a new lease* * 

2. I shall now consider in what manner a breach of cove- 
Oant may be committed. 

1. <Mf the covenant is a coven^t in deed Xhis action will i Saund.331' 
" lie only for a mUfcasanee^ but not for a nonfeasance.^^ As if ^ ■ ' ' 

a man grants a way, covenant lie^ for stopping it up) but 
not for letting it out of repair. 

<< For covenants in deed n^ust be broken by Momc act 
*<done.*' "^ ' 

As where In marriage-articles the husband covenanted Lord Rich v 
that the lands assured to the wife for her dower were of the Lady Ricb«'* 
yiearly value of lOOQ/., and should so continue ootwith- Cro. Eliz. 43. 
standing any act done or to be doiie by him, and the breach 
assigned was that tht lands were not of the yearly value of \OQ0i. 
it was adjudged that the covenant would not lie, for there 
ivas no act causing a breach. 

So where a person let his rectory for three years, and 4 Leon 48 49. 
covenanted with the lessee that he should have and enjoy ' ' ' 

It for the term without apy expulsion, or any act to be done 

by 
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by the lessor. The parson was afterwards deprived for nof 
reading the articles^ under »tat. 13 EUz, and his successor hav? 
ing ousted the lessee, he brought an action on the covenants 
and it was held not to lie, for this was no act of tlie lessor, 
but merely a nonfeasance^ and so not within the covenant. 
In like manner, as if a man covenants not to do wa^te, per- 
missive waste is out of the covenant. 

3. ^< But in the case of a covenant in lam^ action lies on 
f< it, though tbece has been no act to cause a breach.'* 



As where the defendant was lessee by the word »««>««, 
and covenant was brought by the lessee because that the 
lessor was nqt seised, but a stranger, and the action was 
held well to lie on the covenant in laWf thpugh the /<*«««« Ao^ 
nev£r entered^ and no actual expulsion had taken place ; for it 
WQuld not be reasonable to force the lessee to elite r and be* 
come by such entry a trespasser. 

3. <^ Breach of covenant must always refer to that whick 
" is the nubject matter of the covenant or undertaking.** 

As where there was a covenant in the lease of a manor 
for years, that if the lessee diuuried^ or put out any pf the 
coyphglders paying their duties and services that tbq lease 
should be foi*feited, ^c. ; and breach assigned, that the lessee 
entered upon a copyholder in a cowhouse, parcel of theprcni- 
ises, and beat him \ and for that disturbance this action was 
broOght. On demurrer it was adjudged, that the covenant 
only applied to disturbance by ouuer of' the land* of the copy* 
holder^ not to perspnal injuries, apd so that the covenant was 
not broken. 

So where in covenant for qtuet enjoyment by the defend- 
ant to the plaintiff, the breach assigned i^as* <^ That the 
defendant had exhibited a bill in Chancery agamtt hhnj fir 
ploughing meadow^ and obtained an injunction^ which had been 
dissolved with 20/. costs." On demurrer, this was held t9 
be no breach of covenant, for it was quiet enjoyment ; aii4 
this was a suit for xi^atfe. 

4. " Breach of covenant must always be committed « 
« that which is granted by and passes wider the tfrr<^ containing 

" the covenant." 

• 

For where the plaintiff demised to the defendant certaia 
premises exccfiting one cioscy and breach was assigned, an entry 
into this close, the action was held not to lie ; for thoogb 
the execution was an agreement that the close should not 
pass, yet it was no agreement on the part of the lessee that 
he should not occupy nor enter on it, and therefore his entry was 
no breach. The only case in which an exception shall be an 
agreement to charge the lessee is, when he agrees to let the 
lessor have a thing dehors which he had not before^ as a way 
over the land demised. 

5. « T^ 
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5. " To support this action, the breach raust be coin- 
^* mitted during the exiatence of the estate on which the cove- 
" nant Is placed ; for if the estate expires, at the time the 
^ covenant is bruken, this action, it seems, cannot be main- [ 387 } 

*' tained." . 

As where the tenant for life leased for years : the lessee Laindydare 
by indenture barg^ained and Gold all his estate, to have and p ^^p{"^*,rr 
to hold in as ample a manner as he held it ; the tenant for BrudcneU v 
life died befoie.all the years were expired, and the bargainee Uoberts. 
brought his action against the bargainor for the eviction be- 2 WiU. 14S. 
fore the end of the term ; and it was held not to lie : for this .S. P. 
was no warranty ; if it had, as by the death of the tenant for 
life the lease expired, the covenant founded on it determined 
with the estate. 

" But if the estate eohtiniics after the breach coirimitted^ the 
^' action will lie even after the estate expires." 

As where the covenant was, that the lessee should enjoy Lanningv. 
the premises discharged of tithes, but that if the lessee was Lov«ring. 
sued for them, and a recovery had, that he should retain so Cro. Eliz. 916. 
much out of the rent : after the term expired, the lessee was 
sued for two years tithes owing while he was in possession; 
»nd had a recovery against him. He was allowed to recover 
to that amount in covenant against the lessor. 



&. OF COVENANT WITH REFERENCE TO THE 

PERSON. 

These are, 1. Such as are joint and several; 3. Such as 
respect assignees. 3. Heirs and executors. 4. Baron and 
feme. 5. Tenants in common. 



1. OF JOIiiT AND SEVERAL C0V£NAMTd. 

i. Where a covenant is made Vo many jointly, as " with Slingsby*5 
knd to them together, and quolibet eorum;*' yet shall its con- 5 Co. 19. h. 
struction he determined by the interest which it passes ; that 
is if each of the covenantees hath, or is to have, a several in- 
tcrest or estate^ there, though the words be joint, each shall 
have a several interest under the words " cum quolibet eorum ;" 
but where the interests are not several, these words shall 
liot make the estate several, which by the form:e|;' words was 
created joint. 



<< And the action is to be brought therefore jointly or sev- ibid. 
" erally, according to the interest which it passes.^' Matthewson's 

case, ante 346- 

2. ^^ So joint covenants shall be taken distributively for the 
*• benefit of the estate.*' 

As 



^ 
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As \»ijere tiro macle a lease and covefhnte^, '* ThU 
the lessee should enjoy the land without let from then or 
any other person/' and one alone disturbed the lessee ; it wa^ 
adjudged to be a breach of coTenantf and that this action lay 
ag^ainst the disturber/though the words of the coireouit were 
hot several. 

3. « Where the coV*nant is a covenant in /aw, it shall be 
^^ taken to be joint, if the interest is so, and that the actiott 
" must be^ brought ag^ainsb the covenantors' jmntly, /or a 
IrrrachattAe time of the tnaking of it : bist for it wubteptenf 
•* i>rtach it tnaybc sifedan^wtf/Zy." 

•♦..,. 
The plaintiiF declared, on a demise by the defendant ani. 

one J. S. virtute cuju9 be entered and was possessed till 
ejected by the defendant, and that neither tlis defendant 
nor J, S, ought to have demised, fof that one /?. was sets* 
ed in fee, ft was resolved that there beinf^ no express 
covenant, the action was founded on the covenant in laT> 
on the word " Demitcrunt ;" and as the interest granted by 
trlie word was join^, so was the covenant, and tbc action 
should have been brought against both the les9ors>^r rAc/ 
krcachj and would* not lie against the defendant alone. 
2". But as to the breach by the rt'/c//w, it was well as9ii*ned ; 
for it wa9 the act of one only^ and in construction of IjW each' 
did demise, and )C viras a steveral contract as to their subse- 
quent acts. 

4. If a deed indented is made between two parties, andar 
third person is aftcrwat;ds named in the deed, and comprised 
zh the covenant, and such third person seals the deed, yet no 
aetion will lie for tk against hiin on tlie indenture ? and a re- 
lease from him shall be void, for he is no party to the deed. 
But if the deed was a deed-fioii as to ofmiiibns Christi JideBbut, 
\:fc. there a covenant may be made to dfverse persons^ 

5. Where nccfvenomt t^jtdnttotd sei'endy all acdoo may 
be brought against one, and breach assigned in the neglect 
of both (as in covenant by two, to receive ttic plaintiffs 
rents, and to account ; and breach assigned] the not ac- 
counting, they nor ritherqf them ; J for perhaps one never 
sealed the deed, and one man often covenants ft'r tiie act cif 
another. 

d. If several covenant jofndy and sereraily, crdrffosancettf' 
(me is a drfeaaante to all: btff the covenantee may covenanr 
with one nor to aueldntj and yet sue the others ; for though ia 
such case d release to one would be a release to all (Ct»^ Zitf. • 
232.) and a covenant not to sue is to avoid circuity of actions 
constnied a release, yet it is not so in its nature ; and there* 
fore where he has a remedy left against thC'^vsty it shall be 
construed a covenant, andnoitionr. 



But 
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B(jt twb4ecds made at the siame tlmei between the same S. C. 



»* ^^ 



^rtl«8 tMat hiibe not a re/ercfice one to the other shall oat be 
<ldnstrtted a defeasance one of the other. 

And notej That in the case of leases for ye^s\ th^ de^s- 
iMice may be after the first deed. But it is otherwise in th(f 
<sasi of freeholds of corporeal inheritances. 

3. OF COTEKAlfTS WBICR SLSSPECT i(sBibKEaSi 

, isl, These are either againtt aiiigtitti ; or Sdlff B^ 
them. 

K or coTBiiaiiT aoaiks^t assxomess. 

i. When the covenant relates to and is to operate tn a ^peneePscsir^ 
tfJUiy M heh^^ futfoel tf the demist Che thing to be done by i^ C^ M* 
Mce of the. covenant is guodammodo annexed to the thing; 
demised^ and ahall go with the land, apd bind the assignee 
tio the performance^ though fiot na^ed. .As if the covenant 
U to repair an house then deinked^ this ishali bind the asttgneet 
thoiigh not named. , put it iii; otherwise where the colvenant 
relates lo a thing no^^ in being at the time of the demise. As 
if it be M huiid a imli on the land demisedi this not being 
in €§9e yt^tn the covenant was xfiadei it shall not extend to 
the assignee! if not namied. 



. S. But if the cbvetiai^t mentions jlhe assignee ; as if the SpenoerVcase. 
J^easee covenants for him and his assigns, there the. assignee IbUU 
^all be bound by any covenant, for uny thing to be done on 
the thing denuded ; as here to build a Wall on the lands dq- 

Sised -i but to do any thing which is merely collateral to the, 
ing demised f as to build an house on some other part of the 
lessor's land, there the assignee sliall not be bound, though 
ibe is named. 

^ . .•'*'.••■ ■* * 

S'. " Wherever a eoif^nant is for the benefit of thf estate 

a demisedt this ahaO extetrd to the assignee, thoifgli not 

^ named.'' 

. As in this case^ nfhefe the lessee covenafttcd for himself, cookson v. 
tfs executors and administrators, *< tojeave fifteen acres Cook. 
^very year untilled,*' and afiietward a&ignedi his estate tcf Cro.Jac«125. 
the defendant ; and the breach aligned Was << That the de- 
fendant had not left the fifteen acres ijntiUed, bttt on such 
if djf had tioughed {Hrt)" (^. exception being taken that 
the assignee nOt b£iog named was not Jtable ; it was ad* 
judged, that the cOvenafat being fo¥ the benefit of the estdicy j^ 290 J 
tliat lie was liable. 

^ <f So n covenant Which exteUs to the 4i^fiori of the 
41; thing d9miied» idudl tSM, ilie assignee, though not 
* named." 

As a coyenant to reindr the htmesy ^c. rfdawerf—lbr such ^f ^^^ 
i^ lot the support dT the things denltaedy Qt, according to ^f^^ ^aw 

Tf t ^f^kfir'i $ Co. 34' 
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Tatexn v* 

ChtpUn* 

%fti. Black. 133. 



9rcicotv. 

Oitcn. 

9tlk.l99. 

C1inrchwMd«n», 
of St. Saviour's* 
Somhwark, 
▼• Smith. 
1 BI. Rep. 351; 
S^Bntr. 137K 



HoUbrdvA- 
Hatch. 
Qioug. 174ft 



Tiloey V. 
Morris. 
Carth. 319. 
f;pencer*8 case. 
5 Co. 17. b. 



Uerislejr v. 

distance. 



S,*encer*0 ca^e, an/e 2B9, extends to it as being in e«#^attHe: 
time of the demise, and therefore shall bind the assignee. 

So where the covenant was, that the lessee, his executors 
and tdntinistrators, should reside on the dcmiaed firenu9e9 nth- 
thdr family and servants during the term demised : the aetioB 
was against the defendant as assignee^ and demurrer, that the 
afifiignee was not named, and so the action not maintainable ^ 
but overruled, for the covenant was one that run with (be 
land, and so bound the assignee, though not named. 

5. " Though the assignee be named in the original cove 
<' n^nt ; yet if it has been broken before assignment, no 
'< action will lie against him.'*' 

As where the lessee covenanted to pull down certsdh old 
houses, an^' rebuild others within seven years, the lessee did 
Bee perform his covenant, and at the end of seven years 
assigned to the defendant, against whom the action was 
brought, and held not to lie, the breach being complete brfm 
$he assignment »^ 

6. ^ To entitle the lessor to maintain an action of cotc» 
^ nant against a lessee, as assigntty he must be assignee oitht 

« v/hole lermP 

For where tho. original lessee made an tmder-lta^e fir ^ 
Hmej somewhat less than the term of his lease^ and the lessor 
brought covenant against the under-lessee ; it was adjudt^cd 
not to lie, he not being assignee : and the plaintiflT, bavis^ 
declared against him in that capacity, was nonsuited. {Fi^ 
a?ite 201. J 

7. If there is a covenant which runs with the land^ as H 
repair ex. gr. and the lessee assigns over, and the assignee 
dies intestate, the lessor may have covenant against the ad- 
nunistrator of the assignee, and declare against him as assignee. 
For such covenants bind those who come in by act of law, 
as wclLaa act of the parties. 

So where the plaintiff declared on a covenant in his lease 
for quiet enjoyment, the lease being made by the defend- 
ant's ancestor, and that the revsrsion^ame to and vested in the 
defendant by assignment thereof;: in 'evidence it was-proveA 
That the land descended to the defendant, as heir to the line 
lessor, this pix)of was held to noaintain the issue. 



Ooty.TSCL 
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8. " With regard to hoio far the lessee or assignee 
<< chargeable in covenant, there is a considerable difTerence. 
<< 1. The lessee hasf from his covenant, both a privily of 
^ contract and of estate : and though he assigns, and thereby 
<' destroys the privity of estate ; yet the privity of coa- 
<< tract continues, and he is liable in covenant^ notmxhstanding 
<< the assignment. But, Sdl^, The asagnee comes in ooly in 
<< privity of estate and he therefore is *Uable an/y <sis^ i^ 
^'fiut^nion^* 
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*• As to the first, therefore, lessee is liable for a breach 
••* committed by the assignee after the assignment." 

In this case it was resolved^ That if the lessee assigns, Bernard v. 

though the lessor accepts rent from the assignee, yet for GodscaH. 

4hc breach of any express covenant, though commined btf the ^'^^ *^ ^"^• 

dutignee afier theassijgnmenty this action will lie againat tfiejir^t Ackland. 

le^Becy on the ground of the privity of contract still contin- cro. Car. 418. 

uing. But an action of debt will not. 3 Co. IValker*^ case. s. P. 

So where the lessee became a bankru/^t^ and so all his effects Auriol v. MUl». 
assigned, and the assignees sold the term of which be was ^ T. Ucp. 94. 
lessee, he was nevertheless held to be liable on his express 
covenant for rent arrear, after the sale and assignment by • 
the assignees. 

. But as to the second, that the assignee is liable only while Piiclier v. 

in possession, it was resolved, That if the lessor brings cove- ^°^gj 

nant against an assignee of his lessee, the assignee may plead g^^^^ ^ 

« That before action brought, or cause of action accrued,*, g. q ' 

that he had assigned over: for the -assignee is only charge^ Chancellor 

able in covenant for a breach committed while in fio^sesaiony v. Poole, 

not for a breach after asMgnmem ; as was in this case, tHe ^^^S- ^^i- 
non-payment of rent. 

And it is no objection that^She assignee may asaagn to a s. C. 
Ijeggar ; for it was the lessor's foUy to accept of the origin- 
al assignee. But he is not without remedy, since the 
lessee is still liable in covenant, or he may distradn on the 
land. 

And though the assignment was to u/eme cvvert before Q^nirather 
the cause of action accrued, yet it is good to discharge the y^ Moftat. 
assignee. For the feme covert is of capacity to purchase, Doug. 4^- 
though her husband may disagree to it. Co. Utt. 3. c. 
3^6. b. 

" But it is to be observed, thaEt this distinction now rtien- 
« tioned between the lessee and assignee applies only to the 
" .case of express covenants in deed ; for it differs in Uie case 
"of covenants which are collateral." 

•For if the lessee assigns, for the breach of any express covo* Batchelor v» 

nanti this action will lie against the lessecor his executor^ or Gage. 

against the assignee, for a breach committed by the assignee |£^- Jone** 

..after assignment, and after the leaser had accepted rent from the ^^- ^^ ^^^ 

assignee ; but it will lie for a breach of a covenant in law, o^ g, c. * 
which is collateral, against the lessee only, ' mr €i^^^ ^ 

10. ** Covenant will He against an assignee tf pvrt of 
**the thing demised.*' - 

As where the plaiutiff demised two housefwith cove- Kemise. 

nant on the part of the lessee for himself and asSlgtts to re- sir W. J6neSy 

pair ; he assigned one ofthcm^ and for not repairing, the les- 245. 

sor brought covenant against the assignee^ and the action Longhamv- 

was held well to Ue. Crof Cai. 221. 

11. "How s, c. 



^^ 
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li. << How tar actual fwuesnon is necessary to t^lc ^ 
^ lessor to maintain this action againat an assigiMC) it hav 
« been dccdded.'^ 



K^«! ^ '^^^^ ^^ ^^^ assignment the title and ;>pssessory itghtpaascf^ 

rich- 22 Ci*. ^^^ '^^ assignee be(:omes possessed in Daw. TbAt a^ there- 
H. quot. fore an assignee is only liable \irhi}e in actual ppsseaslon, tfaafc 

X)ou|^ ^44. If he assigns bver, before a ))reach, thottgh bii assignee Yai 

hot taken actual ^session, yet thid he (the first assignee) ia 
hot liable to an jiction of covenant. As herci where the 
defendant was the assignee of the original lessee, and eov^ 
iAam4>eiiig brou|h|^ against him for mt reserred on the \wd; 
be pleaded; ^' Thaty befoi^e the rant iiecame due* he had aa- 
sjigoett kil his interest ii> the pnemis^s to one StgiTt ^^ ^ 
virtue of sucb assigiim^nti entered and ij^aa posseaaed. The 
plaintiff replied, thaj^at the time when the rent became due, 
tbe defendant remained and coniinued in fioueMm^ a6#^. k^ 
titat /^^ liad entered, (^ ; and on flemurrer it was held; 
llkat thf asaignTi^ef^t being admitted, the actual poasanon 
waaoot efficient to charge the fii^assigneevtlie possession id 
JaW bdng ia the secdnd assignee by viaiue of the ass^^ment 

1 acXT ^' where the defendant was a mort^aget^ and the mort* 

l>oda. 43$. %^^^ ^^^ ^^^^ in ^hc ^^x*™ of an assignment lof all the lea- 

see's term (which should rcgqlarly luive been by aa^onder* 
lease,) |t ' was adjudged that the m(>rigagee could not be su- 
ed as assignee, he'havirig never takep actual possea^oa, an^ 
even though the mortgage had beehh ferfett ; for the mort« 
^ag^ is only cqnditional, a securby for flKmey, ntu an actmt 
iran/fcrof^iroficTty, 



^ncw^$ caw. j3, if a ^lati ieaaca sheep, or any thjng persona^ and tiia 

Res. ' lessee covenants for himself a»£/ /a« awgn9 at the end of the 

r 293 1 time to deliver up the sheep or things so let,orpay«iKA a price 

y > for tliem ; if lessee assigna, this eovenaiit a^ali not hiad tha 

^^signee f for it is but a personal contract, and wants suck 

fi*ivity as is bet\acen the lessor and the leasee a^d his — " — 
y reason pf the' reteraion. "• 



S wy'sY*^' ^^ '* ^** resolved in this cast?, That a lease oculd bf 

ina(de of fitheii with covenants which would extend to aa^ 



bind the assignee : the covenant was, ^ That the lessee, hia 
ekccutors, administrators, or aasign* would not let any of thi 
farmers of the parish of Monkmrtm have any pait of llwi^ 
tithes^** upon which an action was adjudged to lie against 
the assignee. ' 

^^«J|^«»v.l i^. Where a bankrupt was possessed of a leaa<, and whic* 

spin. N P. P^^^ o^ <»«P»c uhder his assignment to hia assigate^ it wH 
tt. 334. ^^*^' ^^^ aotwithstadding such assignment, as the aas^Becf 

T never took p^»ss<»st0n» they were not liable, as they were noa 

bound to take posseasion, and they <?ould only be charged by 

reason of the posseiision. 

3* 0|' 
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B. M CO<eBVAllT BT TUB ^MI^I^V* 

^p Goveoants in lawr. yfla^ xnn with th«. kftd) thall iAp KoM^t^fi^ 

fend to the a$signefj whp may roaiotain this action on them. ^ Co. ip. 

A» upon the words « demise and grant,*' tlic ai^glM sha*! g^^ ^^y , 

iave a writ <{f covenant if ejecied | |or as the kssee or as* ^^^^ ^ 

aigoe^ iMwre. the anmfai pnmu in refiim for rent» thereibre ^ i^^^ ■ 
for the loss c^ tbe«& be i^ entitled to a '^mpen^adon frpifitbe 
lessor. 

2% ^ Assignees who come in dy^ o/T taw shalt havq^t^ . 
I* beae&t of |hef« covenamsy apdroaintjuii this actiop.^ 

Aft tenant by «raMSfinrrab(w<,tiaai<rt<s^ 50o.^.^ 

yrho purchases a lease for years sold under an execotion » allf 
ihese are a^gneea* So iat^wnt ^ th^ courtesy ; so the 
hiMbandtoF^^iesaec for ye'mWb6s|)infife^ : all of whoi|i 

may xnadntain tjus-aetion aa asslgnoeSf 

•* * ' ' .X 

a, ^ A.t conii(nonlaw no gra|!hteo oi^ assignee €^ a rsTersten ^?' V^i^^^ 
4( could' talfte th& benefit oi* ad/antage of a oooditioo for re-en«^ }r}}^ \ ^' 
<« try. I^ wa9 therefore en|ld^ by stafote Z% H. •. c. 34i 
^^ That all persqns grantees of the reversioB of any land^ 
)/ from the Ipngf or grantees ' or assignees of any common 
^< pierson, the'heirst execuu»iis> successors^ or ass^:ns9 shall 
f ^ have like advantage against tho lessees by entry for non^ ^ 

^ payment of v^ehti or for waste, or other forfe][i^re, d)-^ 
^ said lessors Qr grantors then^Wes had.** • • ^^ 



u » 



On thia slalifte U |s to ba obaerf^^ 

« 
. |. That as the words of the ata^uto are agaii^ le99eii k C^ IM, S15«% 
|lkall n^t- extend to^y}« m fofi^ 

3. That the assignee ^fiart oftfyf e8t0e in |w<n»Mi^ or of . W^ 
^ grant for years of part of tho rchrenion in feOf ^nay take 
' 1u)ra0tage a^tbe OQ^tio(u 

»3. Bot theassignee of Aai-r i^4ie r^wmsmshatt not taho ^^^^^^ 
adraatage of the condition ; af tf there ber lessoa pt- thioe t ^^ 
'^ceeSf and the rmriion ia grantsd of two ^f t)ie«ij tlie gnoK 
tee shall not hav^ advantage of the CQndition» <w tt i^ entl9e> 
nndcannntbe 



4. Whoevetcon^esinby tctoftheparty, f^t* by bargaitt '^ 
|i^ aale of the reversfon, is ah 'assignee witKin the act ; but 
ft la otherwise where one confsaia by actof ia^» a^ the le^ 
^§Bshcaif or to cue who is in ofaootherosta^' 

^ The grntee shaU ^ot take adTaniage of a conditicii bcf S^']^ 414 
fore he hav-^ven notice to the lcs8^e,.hot ^ pa^ of f^xove^ • *^ ^ 
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2 Sbow. I54. 



Sir James Brett 
V. Cumberland. 
Cro. Jac. 521* 



Glover v. Black* 
Salk 185. 



Barkery. 
BeardweU. 
Show. 4- 



S. The pjramce or assignee $hall only take adranta^iC 
s\ich conditions ftsar^ for ^he Kenefit of the rcvrt^on, lik^ 
those put, as for wastej non-piyment of rent, te:. ; but not 
for paying a sum in gross,' as del^rj^ of corD» or mch like. 

7. The assignee of the lessor may maintain coTtnani 
against the lessee afeer the lessee had assigned, and be had 
accepted of rent from the assignee ; for snch is \nthiD the 
statute. 

So also the assif^ee of the reversion, who hath accept^ 
rent from the assignee of the lessee, shall tieverthelcss hate 
c<»venant a*;ainst the executor of the lessee, and for a breach 
•*T»f covenant done after the assignment : for it is a covenant 
in fact, and runs with the land, and the lessee by his own act 
shall not discharge himself. 

'%. It was formerly an opinion, {Yeiv. 323. Hob, 178.) that 
the surrenderee of a copyhold was not an assignee within the 
statute : but modern cases are otherwise ; that the aurrca- 
deree of a copyhold reversion may bring debt or coVenant 
against fhe lessee within the equity of stat. 35 H, 8,, for it 
is a remedial law, and no prejudice can come to the lord. 

' '9. Though by the custom of London an apprentice may be 
assigned, yet the assignee cannot have covenant on the in- 
denture of apprenticeship : for there cannot be an assignee 
by custom, and he is no party to tiie contract. 



F.N. B 943. 
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Watson V. 
WaUh. 

Taunton Lent. 
Ass. 17B5 I^SS. 



3. OF COVENANT BT OR AGAINST TRC HEIR OR CXECUTOJt. 

t . ^ Covenants real, or such as are annexed to the ^state^ 
"shall descend, and the action be brought cither by or 
" against the heir or executor, according to the estate and 
<« time of the breach.*' 

And where the covenant was to use the land in an hus- 
band-like manner, and to deliver it in like condition, and the 
action was by the executor of the landlord against the tenant; 
it was ruled by Justice BuUcTj T^iat this was a covenaDt 
which ran with the land, and that so the executor might sue 
on it. . - 



Loughcr v. 
Williams, 
2 Lev. 92. 
Skinn. a05. 
S.CI ^ ' 



" As to the eatatfy the heir shall have the iction by 
« of the reversion and injury to' it.** 

As where the lessee for years covenanted to repair and 
leave in repair, it was held, That the heir should have an ac- 
tion of covenant on this, though not named; for it was a 
covenant which run with the estate, and so should go with 
the reversion to the heir* 



Vivian v. 
Campion. 
Salk. 141. 



So where the plaintiff declared on a covenant to repair, as 
heir to his ancestor, who died the 10 W. 3. and the 
breach was laid on the 3 jitm, mndfor ten yean before, wliich 

included 
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flierudbd the tiaie the ancestor was living ; and objection 
being taken for thus including the time of the ancestor, -it 
was over-ruled by Holt^ who held,. That if the premises were 
•ut of repair in the ancestoi*'s time, and continued so to the 
time oftheheirf that it was a damage to the heir, and that 
he should recover, not with reference to the length of time 
that the premises were out of repair, but as much a» should 
be sufficient to put them into repair. 

3. As to the tini€ of t!he breach, 'the action is given to the 
fxccutory as in this case : 

The plaintiiT,' as executor, declared) that the defendant Lucy v. 
had sold to the plaintiff's testator certain lapds, and cove- Levingtoik 
nanted with him, his heir&^and assigns, that be should enjoy * ^' ^^ 
against him and Sir Fhiliji Vanlorc<, and all 'claiming under 
them, and assigned a . breach that one lelalming under Sir 
P. Vanlon had ejected hi% testator : it was objected that the 
action should have been braught by the heir or assignee : 
but it was held, That the eviction being in the lifetime of 
the testator, he could* not then hitve heir or assignee^ and so 
the action belonged to the executor. But guercj if the reason 
might not also be, That as., the purchase was out of the per* 
sonal estate of the testator, and the damagea recovered would' 
belong t»it, that therefore the executor should bring the ac- 
tion ? . , • , . 

3. The action of covenant lies against the heir or executor 
also, according to their estates, 

* 1. Executors or administrators who come to any term oF Hob. 18S. 

lands or tenements, as such, are bound by the covenants ^^ 
which run with the estate, as belonging to the personal proj)* [ 39& } 

crty of the testator or intestate. 

As if the lessor covenants with tlie lessee to make him a Chajjinanv- 
new lease at the end of his term, and the lessee dies^ his ex- pi^Tv 
ccutor may have covenant on this, though not named. 335^ ^""^ 



• « 



*' Where lands come to an executor or administrator, they Per Lee, Chief 

** may be charged for a breach in their own time, as non- j?'!'^ "* ^y^* 

•* payment of rent, or with an action of covenant, either in J^^' ^*'^*^ 
^ that right or as assignees ; but there is this difference s" "* 

That if the plaintiff declares against them a$ awigneee^ they n^^^^^*^ 

are charged as tertenants, and the judgment UdcbonUfiro^ Salk.309, 
pru9. 

But if the action is brought against them^ as executors Y\xk,^^ 

%t administrators, the judgnaent shall be de bonia testatorUy satk* 3iy. 

even where the breach has been committed in their ovni time ; Colins v. Thofs> 

as for repairs, er. gr^ : for itis the tcatator's covenant which oughgotd. 

binds the ^xecuiori as representing him^ and he therefore ^^* ^^ 
must be sued hf that name. 

^ - • S. « But 



m 



Iml AhCMr. 



^Uo the eftcciitor or adiiiini wanoTf and covt&a&t liei «idt 
M '•gainst thctn/' 

• • • 

A« tf 4^ coivenato that i^. shall sdw 1>. adi an ap|>refitioe 
i|br 'WTen fears^ and dicsi and B. de^aits mtidn tbe timej ootv- 
^iaiK will Us agaloil She axecutor of ^5 tiiiHigh xiot named. 



••*, 
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Walbf. 



c«*y) 



*«• S. C. 



f Roll Ate 



Hofna* » 



d;.iOt CtffMAllY tHr tf0«ftMI» AK0 %XF«. 

iif Statute h H. % c. 9B. itb elMd^tedy << That io teasel 
<^ Ibr Ufei A* for f evra, of che life's l|odf the wife aliall be a 
^MTtf to the leaae, and the reserrafion ba to her and ht^ 
^Mrs ; and thsfftfure 4n cotenaiht ctti aoch tcMiti the adie' 
«L«ho«ldjaift.*' 



But li^ftare me Covenant iS^'^Mfon'lh^/Wiie,'the faoabdf 
ilone fnayWnir ftiA action. 



» * 
An'd'vMi^th^ ftase wasof laod/^witteh l^wile^ 
4e*MRitlQ eommeb 4ntth another, and tba hostii|Bd and v&e 
V^uj^ht t^e action, 4ft was hetd, That ^ wife>«n%ht or migfet 
"%6t jtk| in Che ao^on. 



a tEVAn'id IK coil 



i.6f 



In aetions pemna!, tentata. in c^mnon Aatl join : tfaef 
ttertfbre ahould join tn an actton dT covenant. 

Tenants In^^^mmonof tLtrverwi^j on a tease ferfesHi 
-dhidl join b eo^eMk for ^ repcariihg : for it ia in the pe^' 
iotuiff merely. 

X. shall now plifo&eed to consider the cases tindljrr the hea^ 
itf FfMdfngs in th^ actionf ^remitin^ Ae following eases a^ 
fo tte /kertons #h6 should brings the actson. 

1* ^ Wb^rer flie action Is founded oh* an Uidenfurtj the per* 
<< sotfWinguig- the actiob'.mttst be mfiar^ tdxhit deed, or he 
^ canioi Maintain tbe acthfr.** 

Ai/#hiiein covenant^ {Plaintiff deelaiM, tbat^*. beidf^ 
crested at his suit* the de&ndant, In conl^ideratfon that ha 
woaM ordier tbe bidHfTto let A. go at large, covenanled with 
the ptasntifiTto bring id «She body of ^. and Miver Ihiari tc 
tbe bailUFon such a day ; and on.o^ tiia deed appeared in 
hst verba :■ '« /(the defendant}* db promile aod engage my- 
^)f to bring in tbe bO<1y of A. and deiirer him to M. (the 
bailiff y oh fliich a d«y.^ On d^ftnniaef'i it was held that the 
-plftimifT should not have tbts aMon, be being no psiity to the 
deed ; for though cove^irtit may be brought on a decdpoll, id 
which no person certain is meiAionedf but genendlyi ^To' 
dl whom it-may concern ;*' yet a person must be i&ained in 
« deedmdented; or he cannot haTeaSftctfl^Oftit. 

Bur 
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But^6ere a deed began «it is agreed/' Sec, and^^he Nurse v. 
terties' names were not mentioned in the body t)f the deed,' ^'a^'P^on. 
but at the end was " ifn witness whereof We have hereunto ^^^^^'^l** : :. 
^t our hands and s6als/' and both fiartie* stoned and aeaUdUj 
It was held that it was a sufficient naming in the deed, and 
that an action of covenant lay on it. 

a. « Wherever a c6venant is for the benefit of any per^ 
^ son, he must taJce notice and advantages of it at his own 
f peril." 

As wherie there wav a covenant by the defimdant (leasee) 
•*' to permit the pldQtiff (lessor) to sow Clover among the ^j Hifehcs v. 
fendant's barley i" and the plaintiff assigned a breach, that S'^*"^*?;^ 
the defendant had aibwed the barley foithout giving' Mm notice. **' ■ 

The defendant pleaded, that he had not prevented the plain- 
tiff ; on demurrer, the plea was held sufficient, for the de- 
fendant was only bouiul by his covenitoL to ftermit ; and thtf * 
Notice should have been taken by the plaintiff, for whose f 298 1 
benefit the Covenant wat. 

lll^ OP THE PLEADINGS, 

i. PLEADIKCfl ON TttE PART OF TflE PLAXNTIFf. 

. 1. <( The decl^iration in Hus action should set out et-' 
^'pres^ly, that the covenant was made by deed,*' 



Fot where the plaintiff declared in covenant, <• That the dc- Moore v* 

ftndant/iertcriptumeuum factum a/2tfrf Westminster, granted Jones. 

to the plaintiff," &c. : thia was held to be error ; for there 2Stra.^4r. 

were no words which imported it to be a deed, without § p^^"' ^^^'^ 

which the action could not be maintained. ' 9. , . 

It was formerly heldf That where the plaintiff so declared Thorcsby v 

on a deed, he should always make a firojert oi it, and tba* Sparrow. 

the court could not dispense with it ; for the defendant had ^ Wils. 16. 

a right to ii by law, and this was the case, though the deed |^***- ^^^^• 
appeared 16 be lost, or to be in the defendant's possession. ^* 

9ut now the plaintiff may declare that, the deed has been Jlead v,- 

lost bjr time and accident, and the oyer shall be dispensed Brookmaty. 

xrith* 3 T. Rep. 51. 

** But in declaring, the plaintiff «A(w/rf mtMmatht uholi Dondas v. Lord 

« deed Mt lengthy or mtfitrjlutim pwrtM*** W^moutli. ^ 

^ Cowp- 665* 

As in covenant on a lease, h is tufficient to say, « That J''^'<»« v. 

the defendant hadr by indenture, demised certain premise* Fletcher. 

to the plaintiff (without naming them) subj<jAy among other f "^P* '^^* 
ihingsy to such a prgviso,*' and then state the covenant and 
breach. This was by the order of Court. 

S. <« Where the covenant ia|pt^ral> a t^nmt atdigtmieilt 
"^ efahreach isisufficiont.*' . . . - 
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As where the cortnant wfts, Not to buf or fttll for two 
y^wrflf without leave of the plaintiff; and the breach assigfieifi 
was* ^ That the defeixlant divtrsu dieSztM et vidbus betweet^ 
aach a day and such a day, had aold to Ji, and several other 
jlersoika tinknown, goods to the amount of IM^ A fief a 
Terdtct, It was moved in arrest of jud^ent, That the breach 
was uncertain as to times and persons ; but it was held to 
WMtiEcient as- a ii^neral assij^fknWnt ; for k w«s«^ described, 
that a recovery io thift might be in^U pleached hi bar to an- 
other action for the same cause. * 

^ But the mdst general aas^omefirki i« tfu vHfrd^ of the 

*if the letior oovenanta thathe ia ael^ied ih tee, or h«th foil 
power to teaso. In dedsfriiig hi cotefiam, it is stilRcient §bf 
the plamtiff to say, <* That lessor tvni not ^eUed infeci or futf 
nU'fuU fiawtr f ieMeJ* 

And then the defendant must shew thathe had filll pbwtt- 
to lease, or was seised in fee, in/ thevrin^ what estate he had 
at the time of making the lease, wkdeh then p^ks the plaintilT 
upon ahewing a special title in somebody- else. 

■ 

<< But where the covenant is broken d{f 9ome act of a thirA, 
<<^pers9Ct^ it is not sufficient to stitte the 'breach generally^' 
<< for that act should be set out ; but H should seem that if 
<^ might bo sufficient to state that breach in tlie replica- 
*^ Uon." 

As where tho'carenant' was tosave hartnless from all suitr 
asid Uwfui evictionSf the defbndant pleaded performance. 
The plaintiff replied, that one J. S^ toOk out an fUi6: Jac, 
pMiCMsion^ dehHo modo es^eunt^ ISfCy and by virtue thereof expel- 
led him. The dafendantdemurred, and had judgment ; for 
dtHto-modo U nof^u^io^/^ without shewing particulars. The 
fmb,/kc. fto9Me$» 4ilways recites the term of the judgment, and 
that it at leaat should be set out. 

3. "Whew the plaintiff assigns a breacli, it should be 
<^^so set out^that it may Appear clearly to be Within the 
'* covenant." . 



WingBeld v. 
Sherwood. 
Stile 5. 






•4 .• 



A's where the defendant covenanted in a lease, that he 
would not cut down inore timber than «c« nece^HtryJlr the re- 
fiairt of buildings. The plaintiff (lessor) afisigfied a breach 
that the defendant had cut down trees to the value of lOA 
and converted them to hb^ own use ; and a{\cr a verdit^, the 
judgment waa reversed for error : for there should ba\^ been 
an avermentt " That he had cut down more then was nec^ 
eisary fctf*- repairs ;'*. for as there assigned, it was- not within, 
the covenant* • . t ! . " « 

* (< For inieh jasigyn^it of ik% . breach wa^ not within the- 

'< worda'of the covenant, ana so ^l^ bftd for the unteef^' 

fk?\ ^ t w « tainty ;, 
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*** taiinty ; for where tb^ eov«naot may not have heen 'broken, v 
^< tho declaraUQD a36igniDg thebiseach in that xnajaneris iU.** 

As where the caveDant ifwtbiy the .defcndwl, that he, his ' Colt v. ilwwe. 
••executors^ Admttiistratops, or assig;ns, would repair a miUy and ^•^ ^^*' ^^' 
preach assigned the not ref»iRDg it by the defendant, his . 
'Gxe^utorsr adnuBistrators, and assigns. On demurrer the 
declaration was held to be bad ; for the breach should be in [ soo ] 

the disjunctivfit ^ j«r.his assigoa T' fiN*'if aay of th^m did re- 
.pairj the action woald not lie. 

. ,4. ^ Where there is ^provUo m the dee4» 4^featiQg the 

.^ cQvenam* the .plaintiff need not setit outin his drclaip* • "^ ^ 

^ tiisii hut leave the defendant to f^lead it." 

As on a covenant bo deliver so much saltpetre hefbre tl|e Elliotv. 
aoth Qi October 4 and thca^ was a profisOi that if dcfcndfWt |.^*^^ 
fioaa firenent^ by the itm^ that the deed should be vf)id. It ^' * * •^^*' 
was heldt th£(t the plaintijEP aeed not state .the proviso, aa.it 
would be matter of defence for tlie defendant, of which he 
fluight avail inmself. 

<< But where there is aaf;rc^i(mjnftking' part ^f the f:ofv* 

'^ enant, the plaintiff, in setting out the breach, j^hould also 

^ shew that the breach was not within the exception ; for 

^ the declaration is on the whole covenant^ ao4 lihe hreach 

-^< will not be within it unless so set out." 

As where the^j^laintiff declared -op a covenant by the dc- ^^'^^^^' ' 
^Boidant, to repair all the pales of a garden then demised, ox« ^'^* 
eept' those to the east side, and assigned' the breach, in not 
vepaicing.«tfc. Jbrnum comfentioms. This was held well after 
« verdict ; but it waa agreed, Xhat it would have heen.bad on 
special demurrer, for want of -setting out <^ that the pales 
were not those excepted^ 
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And «»^e, ^ That'if the plaintiff declarer on a covenant 
«:< which he-sets out, and aflerwfiirils assigps an inconsisteet 
*^ breach, if under a sdz. .it shall be rejected. 

As wh^e the plaintiff declared vofon articles dated the Ro'gen? ^ 
:30th of December, rl7 19, not to set i>p the trade of ^ baker, i stn. 332. 
from the date of those articles, for so many yeaFs, and after- 
wards assigned a breach, <' That defendant did ajterwardsj 
to vntj Jir9t qfMay^ v471<, follow a trade.'* This being in- 
consistent with the articles, was rejected. 

:5. " Where a covenant isin the alternative ^ that is, where 
^ the cotvepuntor undertakes for one of two things, brea^li 
it should be ^ssigped as to both. 

As where the defendant covenantedtbat he would not take Slietw«6d^. 
^9K>od without the assent or assignment of the lessor or as- ?^^ q^ 
signs ; it was held not sufficient to say that defendant took ^*^' ^^' 
wood vfithout the assignment of lessor or his asa^^s ; for it 
might be with their oasentj and ao no breach. 

Aut 
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But where the covenant ivas ^ to pay or cause to be pa&d^ 
thut the defendant had not paid, v«s held to assign the breads 
sufficiently, without saying ** or caused to be paid j" for If 
4he defendant had caQscd to be paid, heiiad paid. 

^ But where the covenant 4s founded on the contingency 
•<( of two things, and that w/Uch ^hall fir^t hafifien^ the plain- 
^^ tilF ntay declare, on a breach arising tl-om the happening 
^< of one of theiDi mthout mating «ny mention of the other/' 

As where the plaintiff declared on a covenant, whereby it 
was agreed, that lie skould deliver to Che defendant a mare, 
«nd the* (lefendsnt was to pay for the same twenty guineas, 
mtthe death of his mother^ or day of marriage, which ever 

{should first happen. It was adjudged, That it was sufficient 
n declaring on the covenant, to state the /utfifiemng- of ant of 
the conung-cnciefij without saying that it was the first ^ and 
that if even the other had happened first, the declaration was 
#till good ; for the delay was the plaintifPs own. 

6. « Where the action is for breach of covenant by the ac: 
^< of a third pt-i*son, the declaration should set out, that the 
<' breach was by such a person, umirr a claim of tUie^ or by 
<( lawful act ; for the covenant on the part of the corenantor 
" doea not extend to the illegal acts of others, who are them- 
"selves liable to an action." 

As where the lessor covenanted that the lessee shoiddhoid 
the lands discharged of payment of tithes, and the breach 
assigfncd was, a recovery of them in an action by the parsoB. 
It was lield on demurrer, That the breach was lU assignedi 
•bec'ciuse he bad not alleged that the nut was lawful, or fie 
tithes due ; for the covenant did not esBtend to illegal svtts. 

" The questions under this head are those which for the 
<< most part arise under the express covenant for quiet enjoy? 
<* ment, or the covenant in law under the demise, and an ex- 
>« pulsion by a third person/* 

" The declaration, therefore, should always state the disr 
« turbance or eviction to be by a person ^y claim of tiilcy and 
<^ not of title only but of good and eider title^ for perhaps tke 
^' eviction might be by a person claiming undsr tht lessee 

« himself?* * 

Therefore whe)*e the pIMntiff declared on -a demise of u 
hoiise in London^ and covenant that the lessee should enjoy 
without eviction from the lessor, or any claiming -under hunj 
and breach assigned, >< That one Savenj had recovered the 
house in ejectment by verdict, and expelled the pUdnliff < 
pn demurrer it was adjudged. That although the recovery 
was by verdict, yet that the plaintiff ought to have shewn 
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that Sccver^ had Mcr title : for otherwise the covenant lA Iwr 
was not broken. 

'^ Bnt it is sufficient in such case, to assign the breach 2 Lev. ^* 
•*• by act of a person claiming by elder title, xoithout stating 
M nibat that title is ; for perhaps the plaintiff may not know 
M the title of the person expelling him : or state that he 
*^ evicted him by legal process." 

And therefore, if it appears from the declaration itself Yo^tjet ▼, 
xhat the chiim was by elder title, and not under the plain* Fcar.son' 
jtlff himself, it is good without setting it out as elder title^ 4 T. Rep 61f . 

As where the defendant declared on a demise to him for Proctor v. 
« year, and the breach assigned was, that J. <S., who had Newton. 
title by virtue ^fa dendat made to him of the same landy bffure ^ ^^» 3^* 
that made to the plaintiff, ha<^ e)^tcred and evicted him ; it 
was held to be well on motion in arrest of judgment ; tor 
the title appealed sufficiently to be an elder onci and ndt 
binder the plaintiff 

^* And so where the breach is by a person included in the 
A< covenant, it is not necessary to state any title as to him^ 
*< for the action is founded on the covenant itself." 

As where the lessor covenanted, ** That during the term 7orecv. Vims, 

ueithcr hey Ms heirs or executors, should interrupt the lessee ;" a RoU. Rep. 21. 

and the breach assigned was by entry of the executors of the R»tcliff'» case, 

lessor, it was held, That no title need be. set out as in them, ^ BrowiU. 80. 

;they being included in the covenant on the part of the lessor. ^* '* 

7. How fa# the breach should be assigned, as affecting Smkhv. Shsip. 
•asugnees, the distinction is settled in this case, viz. That X Salk. 139. 
where a thing is to be done by a man or his assigns, th« 
•.breach must be in the disjunctive, that it was not done by 
him or his assigns : but where the act is to be done to a man 
•r his assigns, it is sufficient te assign the breach, that it was 
t)ot done to him without mention of his assigns. 

'^ But it should seem that the rule here laid down, is only 
S^ the case where the action is not against the first covenan- 
.** tee or lessee.'' 

For where the jcovenant was on a lease to the defendant, Gytev. Ellis, 
by which he covenanted, he, his heirs and assignsj every ^ ^*'** ^^' 
year, to plant eight crab-stocks ( and breach assigned that 
he had not -)>lanted such a year ; it was held to be well, 
without mentioning his assigns 4 fbr the action being against. [ 303 ) 
the first lessee, an assignment was not to be prekumeci. 

So wherfe the defendant covenanted for himself, his heirs Mayor of ILoor 

and assigns, to pay rent, Vc. ; and the breach assigned was, ^'iJreticU " *' 

that he had not paid, without saying " or his assigns," the ^.^^^ ^j' 

Court held the breach well assigned ; fcr they would not b. R- 

* jpresume an assigwien^ Bialler N. P. t^ 

In . 
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Iq dttclanug i^inst an aBsigDee, the plidntiff «Miy ^ccfase 
ag4*iQ8t him generally as assignee, t(^7/Mm/ setting out ihc mtmt 
QMsignmcnta^ for [>erhaps he may not kooir them* 

4. <<If the plaintiff in doclariug Id oaveoaut, sh<mid state 
^ the e&tate uoder wliich he derives hi$ right to the.ttctioii. 
'' and he ttut-MtiKes ftt)itis hia ervor." 

The plaintifT in stating his title in this caset set forth» 
That one Strobridgcy who was seised in feei made die lease 
ID question, and tliat on hia death the .estates in rcTersioa 
descended to the Xiiit 4>i the plaiotiff, ^s his heir at lav, 
whereupon he (the plaintiff) became atized oftAerexfrrsion^as 
gfyreehMy in right of. his said svije. On demurrer^ the dec- 
larulioQ was held to be ill ; ^or from his own ahewiAgi the 
estate he had >^ds in JUsn^ind Jus fpf^,in her Jvglit^ of^f» 
and not as stated. 

But it was agreed in tiiis case, that -the plaintiif ^ntedsH 
out no tiUcy but declare gentraily « guod dimisisset :** and it was 
there settled, That where he had set out the title imperfectly 
{as in not regularly setting out a descent, by onittitig the 
person imder whoni pi<iiutifi' claimed,) that this was surjdiB- 
age» and could be rejected. But, if the title had been stated 
wrongs as in the last case, it had been error. 

« 

9. << io covenant, to pay a sum certain, there can be bo 
M apportionment of demand, foi* the breach must follow the 
u oovonant, which is entire.** 

Therefore, where the plaintiff declared au ti charter- 
party, whereby the defendant covenanted to pay <he plaintiff 
BO much, x^tz. 3/. fier ton for goods imported, and assigned 
a breach in not paying for so many tons, urul one hogshead : 
on demurrer, the breach was held to be ill assigned in charg- 
ing £[>r the hogshead, the covenant being only so much per 
ton. But alitcTy had it been to pay so much per ton sicub^ 
dum rutetm. 

Bo wlMre the covenant wa^ that the defcndam was to 
take the plaintiff for his clerk, and allow him 2«. per quite 
for what he should copy ; and breach assigned the non^pay- 
ment for four quires and three sheets ; judgment was in this 
^se reversed ; for there could be no apportionsient for the 
three sheets. 

But where the plaintiff so claims more than the contraa 
will support, he may enter a remittitur forvrhtt he has 
claimed too much, and take judgment for the i*est, where 
the demand is not settltd to a certain amoimt by the deed, 
but depends on something extjrinsic ; for if the demand is sa 
settled, as if it be A covenant to pay SOi,^ there can be ns 
remittitur. * 
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VEh Where dierc is a joint 'covenant dy sereral, a/r should Vernon v. 
jbln in^hc action, or on ckmurrer on oyer it will Se t>ad. 0*8^*^^^1146 

But if any named in- the indenture have not sealed it, they §. C. 

should be excluded by an averment to that effect. But ad- BuUerK* P. 

"vtinta^e must be taken, by pleadhig in abatementf iftheac- l^S* 
tion is brought agdinat part only of the covenantors. 

1 f . Covenant /or non^fiayment of rent must be brought where Barker v. 

the lands lie^^though the re'nt be made payable in. another ?^j^' a^ 

place. As here,, where the lands lay in Irelandy and the j show, 191. 

rent was reserved to be paid in London, it was adjudged, s» C. * 
lliai the action should be brought in Ireland. 

ft 

But debt for rent where it may be brought. Vid ante 
212. 

13. « Where the plaintiff cannot sue on' a breach of 
■" covenant^ without some previous circumstances ta be - 
^ performed, the declaration should aver the performance 
'^ of them." 

As where the defendant covenanted to satisfy the plaintiff crookhay v^ 
Sar all sums of money which the defendant's son should em- Woodward. 
bez2]e while apprentice to the plaibtiff, within three months HoIn 217. 
afiar proof and request made, the declaration laid only the 
emijezzlement and request, but not the time of proof. The 
phuntiff had a verdict ; but judgment was arrested for tiiis 
fault. 



2. OF THB PLEAsDIVGB ON TH» VART 01^ THE DEFKHDANT. 

These arc, 1st Performance. 2. Other Covenants in 
Bar. 3. Nil habuit in Tenementis. 4. Non est Factum. 
5. Entry and Eviction. 6; A Release. 7 Accord and Sat- 
isfaction. 8» A Tender and Refusal, 9. Levied by Distress. 
.MX Infancy. 11. Bankruptcy. 

I, Of the Plea of Performance. [305-1 

As to which plea. I. " If all the covenants in an indcn- Co.Litt 503. *§ 
'♦*lUPe are in the affirmative, the defendant may plead ^^r- 
*' formance gtnerally ; but if any are in the negative, he must 
" plead to them specially (for a negative cannot be perform- 
** ed) and to the rest generally," 






»» 



And if he pleads, otherwise on demurrer, the defendant CroaweU v. 

sftall have jtldgmcnt. Peachy. 

-* ^ Cro.Eiiz.69l. 

Therefore where the defendant covenanted by charter- Laughwell. 

party, that he would sail from the Thames to such a place in v. Palmer* 

S/iairty and the words were '< That he decederet firocederetf 1 Sid. 87^ 
et #fcdrt devtet ;" he pleaded performance generally and it 
was. held ill ;. for there was an express negative covenant 
^ « that 
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Alleyn 72. 



^ that he should not deviate ;" to wliich he ahoiild had 
pleaded specially ; for though he failed from the TAames fg 
Sfiairty he might have deviated. 

And the case is the same in debt Ob. a bond for pcrfena*. 
ance of covenunts. Performance is a bad pica ; for some of 
the covenants might bo negative. 



Co, Litt. J08. b. 2. « Soif attf of the covenants is in the dUJunethciht 

must ^ 9hew which he has performed.'' 



Shov» I. 
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<( So where the covenant is for the act of a stranger, peN 
*' for raance generally is a bad- plea, iv should shew how per- 
" formed.** 



Draper. 

2 Vcnt.Str. 



(flay ton v. 
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1 Salk. 573 
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f» Of*the plea of"bt!hep covenants ih bar. 

K << A Covenant in one indenture shall not be pleaded in 
** bar to a covenant in another indenture, except such be a 
*^ defeasance of the former ;' for perhaps the injuries mj 
** not be equal." 

As where the piaintiiF declaredt That the defendant, bf 
indenture, covenanted to pay to the plaintiff 300/. ficr ana. 
so long as his vrik should live with and be supported by the 
plamtiff, and the action was for one quarter's salary. The 
defendant pleaded, That afterward, there was another iwien- 
ture made between the same pai'ties, thai whenever the ssid 
defendant and his wife should come and cohabit togetbeff 
that the allowance should cease ; and pleaded funlier, that 
they did dohabit. On demurrer, it was ruled to be a bal^ 
plea, and that the defendant should have an action on his 
indenture, but could not plead it in liar of a covenant is' tht 
others 

* Bu% a defeasance by another deed may be sa |:fleadedin 
bar ; but the second deed must appear to be intended to efte- 
rate aa a defcasanccy and contain firo/jer words for that pur- 
pose, ^ as reciting the first deed, and declaring it to be there- 
by void.'* 

3. ^< But one covenant in a deed may be pleaded inbir 
** to a covenant in the same deed ; for the sense of the par- 
" ties is to be coUectod from the whole of the deed." 

As in covenant for rent, the defendant was allovred to 
plead another covenant in the s^ame indenture, thai be (as 
lessee) might retain so much of the rent for repairs vA 
charges. 

3. Of the Pica of Nil habuitin Tehementis. 

<< In this action the defendant cannot plead nil AghmX 
" in tenemcntia ; for the indenture is an estoppel.** 



*< So neither Stiali Ihe defendant plead a tltea wltich 
*, amounts to rdl habtdt in teficrAentisy though not so in lerms.^* 

As where the plaintiff declared^ as assignee of the reveN Palmer y. 
sion fronri one Palmer who had by deed demised the premises ^'^'"^ 
4n question to the defendant fortwelvc years then unexpired ; ^"^*' 
the defendant pleaded, That ten years before the making* of 
the lease to him, that Palmer had sold the reversion in fee 
to one Bragg, and traverses the seisin of Palmer, as allegetj 
by the plaintiff. To this plea there was a genera! demurrer, 
und the Court resolved, 1 . That the defendant*s plea was 
lantamonnt to nil habvUt in tcnenttntia ; for It denied the seisin 
in fee in Painter^ who had demised to him by deed, and so 
was bad in law. S. That the plaintiff, who was assignee^ ^ 
should have the benefit of this estoppel, which runs with the . 

land. 3. That the estoppel need not be replied, but should . 

be taken advantage of on demurrer, and that the plea in the 
|)resent case was bad on a general demurrer. 



4. Of the Pica of Non est Factum* 

1. Where the defendant pleads non cat factum, he cttnnot ^'*^"^^'j^., 
controvert the lessor's title ; for the issue is only on the ex- ^ b^!^r^, 
istencc or goodness of the deed. 1152. ^' 

2. « The defendant may under this plea, shew that some 2 Co. 28. 
^ of the covenants in the deed have been allured or erased, 

•' or he may plead it ;" for if any covenant be altered or r 3o7 1 
erased, the whole deed is discharged : for the deed is a com- 
plication of all the covenants, so that by changing any, the 
deed remains no longer the same. 



5. Of the Plea of Entry and Eviction. 

<< This is a good plea in covenant, but it must be pleaded 
<* to be such a» diaablea t/ic defendant from iierforming his rox;- 
« nant:* 

For where the lessee covenanted to build an hoilsc upon Barker v. 
the land within ten years, and he assigned the term; on p^^u^go 09 
action brought for non-performance the defendant pleaded* . r •- • 

That the lessor had entered and held possession for part of 
the ninth year. Per Cur, The defendant should have shewn 
that the lessor entered by wrong, and held him out, so that 
he could not build ; for perhaps the lessor^s entry might have 
been lawful, as for non^paymtnt of fent^ which in fact was 
the case. 

So where the cm'enant Was by the lessee to drain such Carrll v. Reail. 
water ©ut of the land before such a day, and on covenant ^"** ^^^* ^^^' 
for non-performance, be pleaded, that before the d^y lessor 

W w had 
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Covenant. 
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had entered and expelled hioiy and coDtinded in posseasktf 
till after ttie day. This was adjudged to be a bad plea ; Sat- 
it was a collateral act, and he should have set out ^ that he 
yns firei^cnlcd by (he IcMor? 
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^^ For if the coTenant-cou/J be performed^ an- entry abail ocf 
'^ excuse the non-perfi>rmance." 

As where on a demise of a messuage with the apputte^ 
nances, the defendants covenanted to* repair, and breach as' 
signed in not repairing > the defendant pleaded an entry big 
the/ilaint'jfintotht bock yard of the messuage. The court 
held this to be no plea ; for an entrf into the back yard could 
not suspend the covenant to repair the messuage;, of which- 
he was still in p6s&esi>ion) thougb^by siich entry the rent war 
suspended* 



do. Luu' 

292 far- 
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V. Of the ftea of a Release. 

ff bifolre a covenant w broken the covenantee releases to liin 
aU actii$ru, euiisj and guarreUy this doth not discharge • the 
c6venant itself; befiuise at the time of the release there was 
no debtydufy, or cautse of action^: 

Butinthatcas^y a release o/* o// conrenante is a gooddi:^ 
cfiarge of the covenMit before it is broken. 

Rogers V. Payne* But whertVer k discharge ii pleaded in tlie nature of a re- 

^ T' s*6^% ^*^^^' *'^* defendant must plead it to be by deedy or it will be 
[ ^^* i bad ; for as the covenant is by deed, by deed only shall it be 
discharged. Blake*» catcj 6rCo, 44^ a. 

And notey That wbere a cavcnant runs with the land, and 
the lease hns'been assigned^ the covenantee cannot release a 
covenant after it is broken, and action has been brought hj 
the assignee : for the right of action is then attached in iiis 
perf^on. But if covenantee had released before a breach or 
action brought,^! had barred'the as!»igDeeev<^» for abreacA 
in his own time.- 



Middlemore 
v Goodall. 

Cro. Car. 505. 
IRoUvAbr. 
41 1; 



^ Co. Blakejif 

case, 43, 



A Men v. 
Blague. 
Cro. Jac. 99* 



f. Of the I^lea of Accord and Satisfaction. 

1. « jfccord'and^ satisfaction is another good plea in covc- 
>^ nant : for though thid action is founded on a deed, and a 
« deed can onlv be discharged by a deed, yet this is a good 
♦* plea i for it is not pleaded in di&charge of the cwenam it- 
*< self, but only in discliarg* of tli© rfawa^e*, for the covenant 
*' remains." 

* 

As when to breach assigned on a Covenant, the defendant 

pleaded an accord or agreement, " that the plaintiff should 

" take thirty shillings in satisfaction of all damages :" itvns 

on demurrer ruled to be a good plea, for the reason above: 

for in every action where damages are demandable by way 

of amends; accord is a g^ plea in dischai^ge. 

3. 4* But 



-COVENANT. .^.^ 

■%. '• But it is only a good plea where there Aaa'Setn^rndtssftU 
s*^ breach ; for not till then are damages claimable/' 

For where the plaintifiP declared, that in consideration that Snow. V' 
he would permit tf. P. to enjoy afartn at €hi/i4ham for one Frankliji- 
year, the defendant covenanted to x>ay the rent oi-7fll,/ier L,utw. 358. 
«n7}., and also 200/. then in arrear ; and the breach assigned 
was, the non-payment of the pent. The defendant pleaded, 
that dtfore any iatue of action diji arise on t/ie covenant^ that It 
had been agreed between him and the plaintiff, that the 
plaintiff «Aott/(/ take SO/, in discharge of all covenants ; which 
the plaintiff had accepted. 'On demurrer,* this plea was held, 
to be a bad one, for at the time there was no covenant 
broken, and accord and satisfaction is no good plea, except 
in discharge of-dapiages^br a covenant acmalli/pr§icenf0r dam" 
ages sustained' 

8. ^ Anotlicr plea is that of tender andrefusal, iBut in this Carter v* 
action the damages, not the debt, being the thing Ja dc- Pf^^^^i-* 
inand, it need not be pleaded with anuncore prist. ^ Show- 137. 

• 

*f . In covenant for non-payment of rent, the defendant Hare v. Saving 
<:annot plead levied by distress ; for that is a confession that it .3 Brown. ^X 
vtas not fiaid at the dayj to which time the breach refers ; *{ ^3109 ] 
\ut riens in arrere^ or fiayment at the dfiy^ will be a good 
^lea. 

10. Infancy is another good plea in this action ; 'for an Gilbert v. 

infant cannot bind himself by deed, except for necessaries. Fletcher. 

This action was covenant against an apprentice, brought od ^^' ^^^* ^^• 
. the indenture^ and held not to lie, he being an infant* 

II. If the defendant has leave to plead double^ under Fish v. MtUer. 
jitatute 4 10^ 5 Jinn: c. 16. he shall not be allowed to plead ^'^^ Hap. 123- 
inconsistent pleai^ at turn sft fofitumy vfiA aicooditipn prece- 
dent. 

}t. The plaintiff and defendant b^ing joint lessees of a Mayor v. 
lease, the plaintiff released his part to the ddendant, who Steniaid.^^^ 
covenanted to repair, pay rent, and indemnify the plaintiff. 4Burr,2444. 
On covenant brought, and breach asdgned as to all, the de- 
fendant idemded bankrvptcy >- it .was adjudged. That this, being 
an express and collateral covenant^ was not discharged under 
the bankruptcy and certificate, for it was not a debt due at 
4he ticQ^e of tbip bankrup.tcjr, fiikd sp could not be proved un* 
4«r it. 

4. OF THE EVIDENCE IN THIS ACTIOJI. 

■ 

1. « Where the plaintiff dec||res in covenant on auydeedr 
*i he shall not be allowed to go 'into evidence of any matter 
;>< out of the deed to support his action ; for the proof must. 
-^* cvrrespcuid with th? declaration/' 

As 



\f. 



9cyi 



COVENANT. 



I/ittler V. 
HoIlan4« 
a T. Hep- 59Q, 



Harris V, 
Mamie. 
ST Rep.f^Or, 
*[ 3iQ } 



Bell V. Har- 
3 T. Hep. 3Qa. 



FwllwcllvHall. 
2 Black. 877. 
Wa I mouth v. 
Houghton 
fi Barn. 229, 



As whtve the plaintiff declared oo ccrtaifi artklM, «h«c« 
by he undertoojt to build two houses for the defendant by % 
certain liay (the Ist of Jpril^} iq. consideration of .which iho 
(iefendftnt undertook to pay the plaintiff 500/., and bvcach 
assigned in the non-jjaympnt, and averred performance, the 
defendant pleaded that the plaintiff had not fini&bed the 
houses by the Ist of Jif^ril^ on whioh issue was joined : aS 
the tri il it appeared that tb^ parties bad, by a sabsequent 
parol ajjjrcenieut, enlarged the time, and that the work waa 
finished within the time so enlarged, this evidence wa» hel4 
to be bad to support the declaration, aod the plaintiff waa 
|U)n suited i which thf CQurt on ^|>pIioatioA refused ^o set 
»side. ^' 

2. <^ If t^ plaindff assigns a breach generally, ia>d ^ftem 
^ wards narrows it to a particular matter, he shall be oNh 
(< fined to give h;s evidence to ^uch particular matter only."* 

*As wh^re the breach {^sif^ed was, <^ That the defeadwl 
had not used the demised premises in a<i busband-Uke suik 
ncr ; but, on the contrart/y had Committed great wasdCj 9froil and 
dea'trucUon ; it was adjudged that the evidence should t>e con* 
fined to the conimission of ws^te, C!'^., and that the plaiatiC 
should not be allowed to go into evidence of the not usis^ 
the land iQ a(i h^sbs^-Uke manner/ if th^t d^ not ikmouat 
tp waste. 

3. Where the question is respecting the tim« of ^ demise 
from ^. B, where both parties admit his title, be may be % 
witness « for this verdict cannot be giveu in evidence in any 
^ctioHy either fpr or a^i^sjt hiii). 

Having now considered the nature of this actioi^ and the 
pleadings and evidence on it, the subsequ^t proceedings 
now alone remain, the Verdict and Judgment .- but I shaQ 
previously mention this pase relative to payment pf mpQef 
into court. 

Upon a general count in covenant, money cannot be "paid 
into court ; for the action is for datn^gt^y which are uncer^ 
tain. But on a special count for a liquidated sum, as for 
rent, or for 5/. per acre for ploughing m^adow^ the Court 
mil allow it. 



Vivian v. 
CampioOi 
|5alk. 141. 



5. OF Tim VERDICT AND JUDGMENT. 

1. Where covenant i^ brought, and breach assigned, the 
not repairing of houses according 16 covenant, the damffg^ 
ought to be such a§ are sufficipu tofiiu tkeprcmUtMmr^iairat 
the time of the act^oi) bipught ^ and tp that purpose they 
ought tp be applied. 



%. In covenant for non-payment 6f rent at divers days, 



yarrcfv. 

f Roll Rep 351 1^^"^^^ amgunts to so jnuch> and in the decl^urat^on the sum 



covi;nant. iTio 

is misscast) it isQot crroPt but the plaintiff shall have aver* 
diet for so much as is realJy in aiTear. 

3. Where the breach wa? assi^^^ned in two covenants, and Anon# 

it appeared that for one the plaintiff had no cause of action, ^"'* ^*^' ^^' 
and for the other a good caus« x>f action, issue being joined 
on both, and a general verdict founds and damages entire, the 
judgment was arrested ; for, for parti the plaintiff had no 
cause of action. 

4. If covenant be brought against (wo, and there be judg- j^^^^v. 
ment by default against one, and the other pleads perform- x Lev.' 63, 
ance, which is foqnd for him, the plaintiff shall nott have 
iudgment against the other ; for, qn the whok) the plaiiitiff 

ha^ no cause oi^ action. * 

^a. In covenants perpetual, if they be once broken, and Swan's case, 
an action brought on th^ covcfnant and judgment for the ^^^' ^^' ^' 
plaintiff, this judgnient shall stand ; and in case of a future L ^^^ J 

br«aoh, plaintiff may have a ^circ jfyciaa on tbi» judgment 
without bringing a new writ. i i 

And after a judgment by default, a writof Inquify cxecu- Ch»untflow» 
ted, and damages assessed, the defendant may move in ar* ^; ^'i^^J^ ^ - 

_.£■•»... all executors. 

rest of judgment. Cro.EU2.9i4* 

. And note, That wheve there is a special peQaky In a cqve* Winterv. 
Iiant (as a charter party, ex, §^r.) the plaintiff may either gq Trimmer^ 
tor the penalty and rescind the contract, or bring an action ^ ^^ ^^ fi^' 
on the case for breach of contract, and waive the penalty ; 
M) wbif^b €ase h? may r^ovev more t)uai tbe penalty* 
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fillAPTER IV. 



flr|t section of SC^^mtlt anH 




jFineh»»L*w. ^ „ jf^gSAULT is the unlawful setting Upon tlie pcT9«> 

« of any one, by the offer or atte^At to beat ; though wiUfout 
«.« touching the person : as by raising a stick or fist to strike, 
<f milking a blow at a person, but missing him : so lying iQ 
<< wait» besetdng one's house, is an assault in law.** 

1 If awk. YiwXJtoonU done yriXi not make aa assault, thonghf vrhat 

^ C. l^St might otherwise be deemed an assault, words might explain 

^ away : as if a person lays his hand on his sword, as to drav 

J Mm|. 3. ^iy ^" might be deemed an assault ; but when the party ad- 

^ ded, ^ If this was not assize time I would not take such lan- 

guage \** these vfprds explained away the implied assault. 

'♦ Battery is the Actual commission of violence to the per- 
<< son, as, by beating, striking, pushing violently, or doin^ 
^i» any such injury in an angry or spiteful manner.'* 

^i Under this head too falls mttyhem^ which ts a more heK 
<< nous kind of battery ; that of wounding and depiiving \ 
f^ person in coosequence of it, of any member necessary for 
M i^if defence : asanarm, hand, eye, l:fc** 

In this action I ^hall consider, 1. What ^hall constitute ai^ 
Assault and Qattery. 3. What shall excuse it. 3. The Plead* 
^ngs on the part of the Plaintiff and Defendant. 4. The £r? 
i^denT^. f. The Verdict, Damages and Costs. 

I. WHAT SHALL CONSTITUTE AN ASSAULT 

AND BATTERY. 

I 
\. ^ The net causing the injury to the plaintiff need not 

^ proceed fro nv the immediate assault or act of the defendant i 

- *f for any MMinton act l^y' which another person 6t tiling causf 

K '** 1 *4a battery, will support ih\^ action.-'' 

S^t V, Sh^ A.S where the defendant threw a lighted squib into Ae 
iviliw 403 ni^^'l^-t place, which being tossed from hand to hand, by di/-. 
9 IlL lUtfe 492. fij^^f fi^'^^'i <^t last hit the plaintiffin the face, and put out 
|^.<^. r ' ' iiiB eye. Tliis action was adjudged to lie against the defend* 

ant^ though the injury was lM>t caused by the immediate acf 
qf the defendap^h^msel^^ 

5« 



f. 
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^o if tf p^r^ty pushes a drunken man against another, ^bort%. tme- 

d hurts him, this is actionable, aa^ an assault and battery, j^/* t'^ram Lc^ 

iut if the defendant intended to do a right act, as to assist S* k ^ 

Aim in going along the street without help, and in so doing BuUer N F la 
ikn injury is done, lie will not be answerable. * * 

a. " To constitute an assault the injury should be wilfuli W<avcrV. 
'** or firoceed frOTTi want of due care / for if not wilful, and J^^"*;,-. 
*f done without default, the action will not lie." As if a '*^'' 

soldier at exercise, by accident hurts hts companion, it is 
not actionable ; but it would be otherwise, if it proceeded 
from neglect, or want of due cafe. 

As if by a suddctr fright ail boi^e nltis dway 'ftrith his Gibbons ▼! 

rider, and ttms against a man, it is no battery, and this- may Pepper, 

be given in evidence on the general issue ; but ifanyfieraon * Wod. 405; 

iad whi/i/ied the horse^ and made hhn- run away with the rider, 5**^ ^* ^^ 
tnd hurt a third person^,* or the rider himself, he would be * ' 
liabk who had whipped the horse. 

3. " Where a person receives a botlHy injtiry in conse* 
^ quence of an act done by hU own conae^tt^ he shall not 
^ maintain this action." 

As where two persons played at cudgels by consent, and Dalt..e, 22*? 
one hurt die other,- it was held to be no battery ; for volenti 
hon fit injuria, 

." But in such case the act from whence the injury pro^ 
^ cceds must be lawful. 

Foi' where m this actionvthe defendant would have giveti Boulter v. 

in evidence that the plaindfF and he boxed by consent^ from ^^J^- ^ » 

whence the injury proceeded, it was held to be no bar to the ^^47, '"^°"' 

Miction ; for as' the act of boxing is unlawful, the consent of Builer N. P. Id: 
the parties to fight could not excuse the injury. 

And in this case it was' held. That if one license another Matthew^ vC 

to beat him, such license is void, because it is against the Ollcrton. 

peace ; and the plaintiff had in this case a veidict and dam- ^^'"'^ 218. 
Ages. 

♦ Andno/f, That rf two con>mit a battery, andone of them' Hill v. Tempest, 
diies after issue joined, yet shall the action continue against Cro. Eliz. 145' 
the other. t 3^* ' 

X WHAT SHALL EXCUSE OR JUST I FY THE DE- 
FENDANT IN THIS ACTION. 



i. " WhcfeVer a person is- acting undei' any authority gtV" 
^ en to Him by lanoy tiiat shali be sufficient justification.'* 



As, 1. " If an officer has a writ or warrant against a per- J™ 
^ soA foho will not suffer himself to be arrest cd^ he may justify a ^ ' 
'^ betUMig ir even wotmding in tbe attetnpt to arrest him." 

But 



Hawk, P. Ct 



lu 
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WiirMms ▼, 

Jones. 

U Srra. 1049* 

Titlcy V. 

Trill. 3I G. 2* 

G. B. 

Bull. N. P. 19* 

• 

Bateman v. 
Woodcock. 
Cro.Jac. 373* 

Howe ▼, 

Planner. 
1 Saund. \^ 



Lane^. 
IDegberg. 
Hill 11 W.3, 
per Treby. 
C.J 
BuU.N.P. 10. 



Leeward V« 

Ba^y. 

1 Ld. Raym« 

62. 

•Tamen qcucre. 
Vid. 3. Bac, 
Abr. 568. 



Slme case, 
And 1 Hawk* 
P. 0.130. 
t 315 ] 



Cteefi V. 
Ooddard 
^ Salk. 641. 



Hawk. P. C. 

130. 



( t 



fiut a bmttfy cannot be justified by on artt9t onlij^ it tilt 
fXi\f jusufy the assault ; for to justify a battery, retutinct 
or an attempt to rescue himaelf out of custody should be 
ahewfi) unless it be by way of niolUier manui tntfioindt^k 
which way alone the defendant may justify the beKtiag, wiih< 
out shewing any resistance or attempt to rescue* 

And where a person justifies an assault and battery bf 
virtue of a sherifT's Warrant, he need not shevf the swresTj 
for that must be returned to the sheriff* 

3. So in the exercise of his office a cAurrAiAffrdfnin&y jus- 
tify taking off the hat or laying hands on a person vbois 
disorderly in churchy and turning hxm out for disturbing the 

' Congregation \ but it must be by a molliter manut ih^iosuii. 

d. So the defendant may justify even a mayhem, if ^ok 
by him as an qjficcr qf the army^ as a fmnishment to the piaio* 
tiff/or disobedience of orders^ or other military crime : and \k 
defendant may give in evidence a petition by the plablif to 
a council of war against him i and If by their sentence tbt 
petition was dismissedi it is exclusive evidence ifor the de* 
fendant* 

4. A man may justify against any one who cmtdtf hit 
Hifi/e^ fiarent or childj in their defence ; so a wife nay jw* 
tify an assault in defence of her husband. A servant vaf 
in like manner justify an assault in defence of his master; 
but a master cannot justify an assault in defence of his ser* 
vant*: for the master may have an action against the per- 
son who beats his servant, with a^rr guod servitium amwt ; 
but the servant can have no such action for beating l>i) 
master. 

i;. So one may justify the battery of a person who endear* 
ours wrongfully to disfiosaesB him qfhie lands, or to take fl«>' 
his goods : but in the case of an entry on the lands, it roust 
not be justified as a battery^ but as a molliter mams imli»^' 

And where the injury is a mere breach of a persoD*s doee, 
the defendant cannot justify a battery without a regueiitode* 
fiart : but it is otherwise if one breaks down a gate, or en* 
ters vi et armis ; for there it !s lawtui to oppose force with 
force. 

6. '< Afiarent may give reasonable correction to hisffc^; 
" ft master to his sen^ant or afifirentice ; a schoolmaster to ho 
'• nchoiar^ or a gaoler to his firisoncr/' All these, thcrelbr^ 
arc special justifications. 

7, " Wherever the assault or battery has proceeded trotn 
«* the ]>:ai!jiifi*'s own fault, it is a sufficient juslification itf 

« tiie dct(.nciant." 

As where the plaintiff and defendant being at p!ay» |^ 

: aJiiTiffihi'ust nis money into defendant's heap ; upon whicJj 

th< 
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ttte defendant keptiti and then, a dispute and struggle took 
place, whiicli was the assault for which this action was 
brought. The Court held the defendant justified, and not 
guilty ; for the first fault proceeded from the pluintiff} as 
so a man might be made a trespasser against his will. 

8. Under this bea3 falls the most iisual justification in 
this action, viz, << That of ion-assatUt demesne^ or that the 
^ first assault proceeded from the plaintiff himself/' 

Ifthedefendantproves that the plaintiff first lifted up hii Bull N. P. ift 
iltick to strike him, and offered eo to doy it is a sufficient as- 
sault tq justify his, striking the plaintiff; for he need not 
^tay till the plaintiff has actually struck him^ foi* he might 
be disabled by the blow. 

« But there must.bp some proportion between the bat* 
^c tery given and the first assault, for every assault, however 
^< small, will not justify an enormous battery." 

And the rule is laid down by Lord HoU/in this cade, who CockcTfoftT. 
held, That the meaning of the plea of Mon-assavU was, i/iai ^^^ e^ 
Ihe defendant struck in hia own defence ; so that if A. strikes 
B. and a scufile ensues, and the parties close ininiediately, 
^nd in the scufik A. is CTen mayhemed by B., that is to be 
justified under «on-a«Mu// : but if, upon a little blo'w given to 
B. he gives a blow in return, which mayhems A. that is 
not justified under 9on»as9auU demesne ,: for the reason why 
jkon-asmiilt is a good plea in, mayhem is, because, it might be 
0uch an assault as would endanger the defendant's life. 

•Therefore m tfcis case the chief Justice directed the jury ?•, a n 
to give a verdict for the defendant in a inayhenf), the first 177 *^"* 
assault being by tilting the form whereon the defendant sat. •r i\$ -t 

But if the assault has happened in a church yardy aon-datauit Francis v. Lev« 
ffemeane will not justify the defendant ; for the law so abhors Cro. Jac. 367. 
Violence in churches or church-yards, that it will not allow 
a man to strike there even in his own defence. 



S. OF THE PLEADINGS. 

I. OF THE PLEADINGS OK THE PART OF THt 

PLAINTIFF. MidicU n 

Neal & ux. 

i . The declaration in assault and battery cannot lay the • 
^{Tence on a day certai.n, and at divera other days^ and times ; 
for an assault is one individual act, a distinct offence, and 
cannot be laid with a continuando, - Amy on ▼• 



3. The offence should be charged fully and positively, and 
not by way of recital, as " whereaa A, Bi on such a day made 
ail assault/' This is where the action is by bill In the MSng^^ 
Mench. 



Shore. 

2 Sua. 631* 



Sir 
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Whiter. Shawi for in the court of Common PUan mich detlaralion Wm# 
Q WUt. 203.; jjig gQ^ . fop In that court the writ being act out in the dec-" 

laratioH} helps the want of a positifc arerment 



Douglls V* 

Hall. 

1 \^V^99^ 



Newton t.' 

Hatter. 

S L.. Hajra.' 

3208. 

Horton v. 

Byles. 

Sid. 387. S. K 

Newton V, 
Hatter, supra.-" 



Cro, Jac. 655,* 
C 317 ] 



Newman v« 

Smith. 

SalK.643.' 



Phippard. 
€omb/^88. 



Handle Vi 
Webb. 
Kspin. N. F. 
Ca«»^&. 



But if the declaration is 90 in the Xjtng*» Btnchikiit defefid'' 
ant s<y>uld take advantage of it by special demurrer} for 
it win be good after a verdict- 

3. For -a battery of tiib wife, the husband and wifeskouM 
jpin in the action, and the damages be laid ad damvm ify 
9orum .'first, Because the husband is damnified by being put 
to expense for her cure, and in suing the action : asdSdif) 
Because the acdon and damages sumveio the- wife, to wlMm 
the injury had been comniiltcd. 



And therefore,- Athere the action was b>^ husbaDd 
Wife, for a battery of the wife, and laid ad damnum ^au 
(viz, ihe husband*) the judgment was arrested ; for wtbc 
damages would not survire to the wifcf they being reco*rcd 
only to the husband. So if the assault' and battery has bc^ 
committed against 5oih hnaband'and notfc^ he nnist bring bil 
action alone for the injury done to Jiimscif ; fof the wife cm 
not join in an action for an injury done to the husbaDd : vA 
therefore where a joint action was brougl^t for such bHtteiT 
and damages separately assessed, the- writ abated ^fawrftfae 
husband. 

4i The plaintiff, in his declaration iri this action, awj^y 
many things in aggravation, for which he himself cooWd* 
maintain an action : as here, " for making an wsaolte* 
himself, entering his house and assaulting liis servants,*' ^f* 

5. If the defendant pleads «on-af*«ztt// dememei andtke 
plaimifTcan justify, he should plead it ; for he cannet P^ 
it in evidence under the general replication ofdf^J^'^ 
9va/tro/ina. 

A-nd if the day is material; and tlie defendant P)^^ 
assauU, the plaintiff should new assign ; for otherwise, p»^ 
o^ son-asaaulty any day previous to bringiog the action, »* 
complete answer to it. 

Mif, in this action as iti all others- founded on torts, » 
the battery has been done by several, the plaintiff ffi«T ^'^^ 
his action either jointly or severally. 



t. or THI PtsaDlKdS ON THIS PARY GIF THE ^in^^^' 

Ball. If. F. 17. Y. To this action there are three speeica of defence : ^ 

first is the general Uauei not guilty ; the second, ^"^^^^^u, 
CM9€^ as, that it was done by accitlent, and without the • 
fondant's default, Isfc, which may also be given in ^^J^f 
on the general issue : the third is a jmtificaUon^ ^^M 
aiats upon such matter which maae it lawful for the dcivviH 



-i— *.. 
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ftp make the assault. Bnt a justyicatiim mu3tal%aay$&efilcetded^ 
,ii?id cannot be given in evidence in general issue, as upon the 

general issue be caonot give «o?w3[««a«// demesne in evidence,; Co Lkt. 

for it is a justification; and so of other causcB of justification ^^^* **• 

-which ^e have t^^ated ofhefore. 

But where«iQ an actionibr an assault and . false imprison- Bingh^mv. 
.Dient against the captain of a. shipy who pleaded not guiUy : ^*^"*"**- 
-the dcfepdant cross-examined the plaintiff's witnesses as to doVl783.^"" 
-expressions used by the plaintiff which would have justified Coratn 
ithe ia^prisonment, they tending to create mutiny and dis- fiuUerJ, 
obedience. Though this evidence was objected toby the 
^humiff's counsel, yet the ^udge admitted it, holding as 
good evidence.ln mitigation of damages what was smd at the 
time; for eve 17 thing which passed at the time was part of 
^the transaction on which the plaintiff's action was Xouude4» 
.and be therefore could not Jaie^urpmed by the evidence. 

^. "If an indictment has b«en preferred for the same a«- 2 HawJip..32S. 
•" aault and the defendant confessed it, and Sijcognovit indie* 
^ tamentum been entered on the record^ it estops the defendant 
-^' to plead UQt g^uiity to an action for the same offence.^* 

*3. If the dtfendant .iw«<J^« the assault and battery, he CibbonY, 
,must confess, ity or, on demurrer, the plaintiff ahall have judg- g^.?J^gly 

4. " The plea shonM go to the whole offence as charged 
^ in the declsHration, or the plaintiff shall have judgment. But 
>' if the plea 4s a justification, it shall go only to that pan of 
^^ the offcQce.^f^wbichU takes notice : «cn-0eM«// goes to the 
'^ whole.'* 

For where in trespass for assault, battery, and iDounding^ Pindlebaiy 
4he defendant pleaded, that he was Constable of D, and for v. ^Jmott. 
A mLKlemeanor of the plaintiff's that he had laid hands on Cro.Eli2.a«. 
Jhim, and carried him to the • stocks, <juo est eadem transgressie. 
On demurrer, the plaintiff bad judgment ; for the plea is a 
justification, and goes only to the assault and battery, b:;t 
.takes no notice of the iifOHndingf yrhichis charged, in the r jc- 
Jaration* 

« Neither ^i» ^h« gciiei*d traverse, as to the rest, suffi- 
*^ cient.*' 

For wiaere, 4b assault, battery, SLjid/slseimfirisonmenfjthe Troscotty. 
^efaii&AnijustiJied the imprisonment under process of an in- Cari)cntcr. 
ierior court, but said nothing more than a general traverse 1 Ld. Ka/m* 
•to the asaauk and battery, the plaintiff had judgment ; for 229. 
it was not sufficient to justify the imprisonment alone, though 
it includes a battery ; but the defendant should have pleaded 
jto the assault and battery, by ahewing resistance made to tiie 
iu*reit. 

4. In action ags^nst a ^ervanty if he pleads a justified- 5*'^*'^^ 
IJon iu defence^ Ws master, he must plead it thus : »< That g ^^^^3 
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^he plaintiff would have struck his inaster if he had not i|« 
terposed, and^truck the plaintiff, firout ei beneUcuit" Fo? 
the servant can only strike to prevent an injury^ not by way 
of revenge ; and therefore where the scrvatot pleaded, "That 
the plaintiff having struck his master in his presence, thai 
he in his ^naster'^ defence struck the pJaintifiP," the plea v&| 
held to be ill on demurrer, for the assault on the inaster 
xnigbt be over when the servant struck the plaihtifif. 

So in an action against the hpsband and wife, the Vife maj: 
plead that plaintiff was going to wound the husband, andtbit 
she, iiiinilium/eciij to defend him, and prevent the plaintif 
from beating him. ' 

<' But in this op any other plea, the wife cannot plead aJoDe^ 
*' the husband must always join.** 

In assacdt and battery against: the husbgnd and wife, fc< 
pleaded that his wife was assaulted, and that he in aid of 
and defence of herj assaulted the plaintiff, ^c. She pleaded 
fon-aa^auU demesne. There was a general replicaiioo to 
both pleas of de injuria sua firofirioj and ddmages entire ; m 
afterward a repleader was awarded, for reason that the/flw 
had pleaded alone, which she could not do. 

6. " A former recovery of damages in an action for the 
^* same offence is ia good plea in bair." 

1 

" And if the plaintiff has once recovered damages for the 
« assault and battery, he cannot afterwards recover in anew 
" action, for zxiy further miichiefor injury arivngfromtk 
« iome battery," 



As where, after the plaintiff in this action had recovered 
damages for the battery, apiece was cut out of hisskuliin 
consequence of the former wounding, for which he brought 
a new action, it was held not to lie ; for the battery itself i« 
the ground of the action, and the injury the measure of th^ 
damages ; but here the ground of the action was gone by the 
first recovery. 

So if a battery has been committed by Several, and are- 
povcry had ag:ainst one, such recovery may be pleaded in 
bar to an action brought ao;ain3t any of the others for the 
same battery ; for plaintiff can receive but one rccompew* 
for the same injury. 

7. If the defendant jn&tifies an assault and battery uw^^ 
a writ to the sheriff, and warrant directed to him to arrest 
the plaintiff, he should set out from what court the vn' 
issued, or it v/ill be bad. Here he justified under a writ re« 
tumable in C. -9., and it was held ill ; for it might be a wnt 
out of the K, B, or county ftalaliney which cannot be rctunw- 
ble in the Common Plea9, ^ 



ASSAULT AND BATTERY, j^^ 

$. By statute 31. Jac. 1. r. 16, « all actions of assault and 
ff battery n;iust be sued within jour yeav ; and this statute 
f^ must be pleaded in bar." 

Therefore where to this action defendant pleaded by mis* BUckmore f. 
^ake non ctUft, infra *fx awiot, it wa» on denjurrer held to be Tiddcrly. * 
jft bad plea. Salk. 442, 

f . The defendant cann9t p1ea<} double under the ftatute, 2 Ld. Raym, 

tht general issue not guilty ^ atid a juslificalion j for they are ^^^- S, C. 

contradictory, since a justification must admit what the gen- J^^'V^' \' 

?ral issue deniey. ^ 28^^83^. 

f 0. This being a transitory acjLion, In which the time pr Co. Li«t. 283, 
place -are merely inducement, the place cannot be traversed 
VitHoOt special cause of justification, which extends to some 
ccrl.uu place : as if a constable of a town of another county 
arrests the body of a.man that breaketh the peace there, he r 33* «■ 
fnay traverse the county, but he n^ust nqt reit there, but all !- '^ V 
^her places saving in the town whereof he is constoblc. 

J^te^ By Stat, f Jac, 1. r. 5. If tre^pa^s in assault or batr 
tcry is brought against any justice of peace, constable, £3*c. 
jTor any thing in execution of their office, they may plead the 
ffeneral U^ucy and give the special matter jn evidence- 
By Stat. 33 G. 3. c. 70. it is enacted, " That no writ shall Daniel y. 
« be sued out against, or process served on an excise oiBcer WiJion, 
« for any thing done in the execution of, or by reason of his ^ ^'- ^H** ?• 
." office until after a month's notice in writing.'? 

|n th^s case the defendant^ who was an excise f»ff]cef| 
having been in pursuit of some smugglers, tad, after a vio- 
J-ent struggle, ih which he had been ' severely beaten, taken 
sonie run goods, but the smugglers themselves had retired^ 
In about five minutes after; the plaintiff; who had in truth 
nothing to do with the smugglers, passing by the defendant 
with sdmething on his back, the defendant suspecting him to 
pe a smuggler ordered him to deliver what he was carrying. 
He answered he had nothing to deliver, being only a fisher- 
man, upon which the defendant assaulted him, for which 
assault this action was brought,' and no notice having been 
^iven under the statute the plaintiff* was nonsuited : on a 
motion to set aside the nonsuit it was contended, that notice 
was not required, the defendant not being then acting in 
the execution of his office : but the Court held, that the act 
was mtendcd to protect such officers as, acting in bona fide 
discharge of their duty, were ihadycrtentiy guilty of som^ 
excesses beyond the line of their duty ; that that was the 
f ase here, the defendant having acted in jthe supposed exc- 
pution of his duty, and that he therefore was entiUed ta 
potico. 
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1. «F THB EVID^KCE ON l^K TA^T OF TS9 



1. As the plainuffin this acdon may also prosecute 4ie 
defendant by indictmeDt for a breach of the peace. It is t% 
be known that the plidntiff cannot ^ve in evidence in the 
{^cUon a coniiction on an indfctmc:ntfor the same assault / Sor it 
is a rule of evidence, that no verdict shjiU sbe given in evir 
dence except where the parties baye been the same^ and i^ 
One case the Ki()g 1% -one of the parties, and in the other the 
^lainuff : nor Js ao^ thing to be admitted in evidancf of 
yhich hol\i parties have not equal benefit ; that is, sudi ai 
^ther party should be equailj a,t jliberty to give in evjdeocc^ 
in case it made for him. 

2. << The plaintjiff was in j^ cause .of assault allowed to gift 
V in evidence what was felony/' 

As where ia assault and batteiT, the defendant gave i^ 
evidence, that he was married to the fiiaintijf ; and to take 
away that evidence, the plaintiff was admitted to prove dot 
0he had artetJ^er ht^sb^nd divings v^^cn s^e married the Jilahnif. 

fi. In this case the memorandum \7as generally of Mci» 
ftelmas term, and son-assault being pleaded, the fact was pcovr 
ed at a day within the term : a case being made, the Coaft 
held it >vell enough, for the plainti^ need have ^Teo up 
evidence on tliis plea, unless to aggravate damages ; ani 
the Court will not nonsuit him^ because it is amejadable bf 
jsnqwbiUL 



l^ownes T. 
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Brownl. 233. 
Vide Randk 
v. Webb, 
ante, 317. 

•[ 321 ] 



Dkkinson v« 

pavis. 

1 StT^ 480, 



9. or THE ^V^nXNCB ON THS PAUT QJ TUP 

DEFyNPANT. 

There is a difference to be ol>served between what 019 
be given in evidence on the issue of son^^iB^Quit demesne and o^ 
•not guilty. If the defendant pleads son-assault demesntj aad 
the plaintiff replies de injuria sua pro^iria^ &c., the plaintif 
shall not be allowed to give in evidence a battery at another 
day and place than tba.t laid in the declai-ation. But upM 
not guilty pleaded, the pl^intifT may gjye in evidence a^ 
assault and battery at any time^r place, 

3. In an action by husband and wife, for a battery of ^ 
wife, on the general issue pleaded, tlie defendant shall not 
be allowed to prove or' to go into evidence that the wogoS 
is not wife to the plaintiff : it should be pleaded in abater 
IVLei^s that so the plaintiff might meet the objection fairly. 

5. or 



^SSAULt AND BATTfiJfr'. SM 

i. dP THE VERDICT, DAMAGES, AND COSTS. 

It is previously to be obserrcd, that in cases of very gross i sid. 3O7. 
assault, in which it is apparent that the damages will exceed Hayr^. 74^ 
K)/., the Court, or any judge of the court, may give leave 
to the plaintiff to sue out a writ with a clause of ac ctiatn 
killitj and bold the defendant to sptciai bail. 

^1. OV TiTE VEKD'tCT ANI> DAMAGES. 

1. fn assault and battery, if the jury find upon the plea of t-itt. s. 48at 
not guilty, the defendant guilty in another town, or at an- 
other day than the plaintiff ha& kid, yet shall the plaintiff 
recover, for it i* transitory. 

3. « As t<> the damages, if is a general rule, that the plain- 
•< tiff shall have but one recompence in damages, though the 
^ assault and battery be comnnitted by several, alid though 
^ his action be brought either joint or seveFal." 

As where in assault and battery against two, one pleaded ^^^^ andHili 

not guilty^ and the other aoi^a$9auU demettne, and both hsues ^ f*"'"'*'**- 

Wcre found to the plaintiff jlit was held, That there should Crr^acllS/ 

be but single damages^ assessed. So where one defendant had Sir h Hey- 

l^leaded specially, and the plaintiff demurred, and had don's case. 

Judgment on demurrer, it was adjudged that there should be ^^- ^^ ^' ^' 
ttft single damages assessed. 

Therefore where the plaint declared jointly, the jiiry Rodney t. 

cannot sever the damages so as to give greater against one ^^^°^^' 

than another. But if the jury find otherwise, the plaintiff v??Af\l\.tt 

»ay enter a noh prosequi against all but one, and have judg- v MUteS? 

ment against hirap. & aj. 

^ BHt 1*1 this, as well as other actions of trespass agahist 
• wyeral, the jury may find some guUty, and others not r 323 ] 
••gUTlty.* ^ ^ 

&ut in tbisr ease, where the action is joint, and ria pan of Cosgrovc v. 
the evidence applies i^ one, the plainUff must elect to pro-*H»»- 
teed against the rest, and that one have a verdict. But in Sitting Trm. 
•uch case, if there was good cause to make him a defendant, buS'J- ^i* 
tb« judge Will certify. uuucfj.m**. 

And m> tn the ease ©f a battrry against husband «nd Wife, I>«^*^« Whlt^ 
«»e jury may Bod the wife guiJty, and the husband not ^J!^ •*• 
f uilty i and vice versa. btiow. ^9W. 

^. Where th^re has been ft mayhem, or wounding, the ?r?I;f2^ 
Court mikj ufion vtevf increase the damages, even thoteh a f.^^^^^"' 
my4#ni was not laid in the declaration ; but under th^ fol- ^ " 
lawtng tt;strictions, viz. I. The judge who tried the cause af «• <^^ 
Mm /»r/ia may not hvmstdf increase the damages ; he ought 
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i^as piroVed : unless he is* a jtfdge of the saifit coiirt wbefeiii 
the motion is made fot* increase of damages'. 

^. The plaintiff must always be present in court when 
the motion is made for increase of images. 

S. The manner 6f wounding should have l>een stated ia 
the declaration. 

4. ^^ Upon a motion to increase the damages mfier vituvi 
^ vulnerU^ it shoiHd be pro\«ed tp be the ««me w>Und for 
^* which the damages were given.*' 

•For where the maim in thi3 ca^e vfa»the Ios»of an eye, 
the Couct ordered the defendant and the wimesses to appear 
amt be escamined*, and several of the jury who tried the 
cause) and it appearing that no evidence had been given at 
the trial of the loss of an eye, the court would not increaifc 
the dam'agetf for thaty far new evidence should not ba at^ 
mitted. 

5. But where the judge who tries the /case certifies or de-: 
Clares that he u satisfied with the verdict, the Cdtirt will not 
increase the damages'. 

6. In this case on a view of the party and examtnatioor 
of the surgeon, ore teniu^ in ccurtf the damage* were increa*-' 
ed from III. 14«. to 50/. 



3. OF COSTS. - 

i. By Stat. 82, e^* 33 Car, 2. c. 9. <« In actions of aasauie 
^ and battery, if the damages recovered are under forty 
[ 32,3 ] ^ shillings, the plaintiff shall have no more costs fhan dam- 
<< ages, unless the judge shall certify that the o^mouU andbof' 
•• terj/ were sufficiently proved / and if any mow? co^ are 
*^ given the judgment shall be void, and the defendant be ac^' 
^ quitted, ami ^ave hifr action against thepiaintrflpfor s\ich 
<^ vexatious suit, and recover his costs and damages in any 
** court of record." 
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it seems not to^be completely settled whether in a case of 
viuuvcsicr *^^^ nature it is discretionary in the judge to certify or not : 

Vtht'AaMHTSf, in this case Mr. Justice /^o«fer held. That it wa5-perfectl]f 
MSS;. discretionary to give or withhold the certificate. 

But it was there said, that Justice IVilmot had held other- 
wise. 

■ • 

But, I. <<The action must be solely an action of asstok 
^ and battery to deprive the pl^intiif of his costs; for if it 
i< is coupled with any other oSence which does not require 
<( a certificate, and the defendant is fbund guilty, that shatt 
«< uke it out of the statute) and give the plaintiff fall 
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ASSAULT AND BATTEHY^^ «S 

For where in trespass for an assault and battery, breaking Millbonmr. 
m standard and roJIcr, and taking and carrying away divers ^*?"* -- ^g 
goods fDd chattels ; the defendant was found guilty of all ^"^ q' g/ 
except the taking and carrying away» and damages found na- quot.3Wlls.333. 
der forty shillings. On the question arising concerning the 
costS) the Court held, That though the assault and battery 
alsne might require a certificate, yet that part concern)(ig the 
breaking the standard and roller not rec^uiring it, and both 
making one cause of action, that the plaintiff should havehli 
full costs. 

3. "But this matter to entitle the plaintiff to full costs, 

^ where the damagts are under forty shillings, must be 

^ charged, and found as a substantive issue, and independen 

,<* of the assault ; for where it is merely part or a consequence 

^ #f the assault and battery there shall not be full costs.'' 

For where the action was for assaulting the plaintiff, and Cottcrill v. 

tearing hi% coaty which the jury found to be a conseguenct of J^^* ^ «- 
{Ac battcry.hXh^ damages unjder forty shillings, the plaintiff Rcp,55ch 

had DO more costs than damages. 

And unless the tearing of the clothes be at a different time e^^n*^^ ^ 
he shall have no more costs than' damages. ^ T? Hep. 482 

Harnpsoav. 

So where the declaration was that the defendant assaulted AdsheaJ. 

the plainuif, pushed him down on the ground, the ground Sayei*sRcp. 9U 

being covered with water, whereby his coat was wet and ^^^\ ^' ^" 

spoiled, and h« became si<ik and weak : after verdict for the 9^ * * * 
plaintiff, and damages twenty shillings, there being no cer- ^ «a^ ^ 
tificatey- the court held the plaintiff not entitled to full costs, ^ ^ 

for the tfioiiing of hit coat v<u not a Sitinct thing from the ««• 
«atf //, but an injury arising from the original cause of action, 
mnd a consequence of it. 

So where the action was assault and battery, with a nee Clerk ▼« 
non inntltum fecit on the plaintifTs horse, and damages un.* Oihery. 
der 40*., the special matter as to the horse was held not to ^ ^^^' ^^ 
entitle the plaintiff to full costs, it being part of the same of- 
fience. 

9. << Though another offence'be joined as the consequence 
c^of the assault and battery, if that is an offence in itself ac- 
M tionable, though the damages are less than 40«. yet the 
^ pUdntiff shall have hia full coats." 

As in trespass for an assault and battery of the plaintiff's 1 9tnu 19g^ 
iHfe or servant, fter quod cmMortium or 9ervitium amisity and 
damages under 40*., yet shall the plaintiff have his full 
eosts ; for the special damage is the gist of the action, aod of 
itself actionable. 

3. If the defendant 7iM/(^^«, l^e admits the battery, and in Turner. 
9<ich case no certificate is necessary to entitle the plaintiff to Xrin. 6. 0cov U 
Call 09ltfti if the damages «re luder 40*. i for the judge ~C. B. 

Y y cotijid B"^- »• ^\ 
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^I4i ASSAULT ANDi BAtXER^.- 

c6«1d only certify that the assault -and battery was veil py^or*" 
ed} which the defendant admits. But if the defendant jusdr 
ficsy and the plaintiff makes a neir astigomept, to which the 
defendant pleads not guiUy, if the damagts are under AOt.,- 
tjiiii plaiimff must have a certiScate to entitle him to full costw. 

'^ But the justification mtist be boih of the assault and b^« 
^ tery^ in order to entitle tho plainuff to full cbsts/' 

F»ge V. Crtei,' ' For where in an action of tre6))as9 for' «li assault and battc- 
3 i'erm. Hep, ry, the defendant pleaded first not guilty to the whole ; end, 
^^» secondly, a justification qfthe aatandt orily^ and the damages 

que shijlinf^ ; it was resolved, That the justification not go-' 
ihg to the battery, and there not being any certificate, that 
the plaindfTshouId have no more costs than damages. 

a Wils. 336. For the certificate under slat. 24^^ 25 Car, £ must be that 

the assault and battery was welVproved, not the assault alone r 
and therefore a justificati6n of the assault only is not sufficicDU 

4. And by statute d 55* 9 W'. 5^ e. IcC t. 4'; « If the judge 

<< shall certify that the trespass for which the action w» 

' ** brought was wilful and malicious, though the damages 

^' were und^r Abs.y yet shall the plaintiff have hia full costs" 

aVTili. 326. * And where there was an assault only, and no battery, 

*[. 325 ] but that appeared to be mlfuland malicious (as drawing a sword 

and attempting to stab the plaintiff,) Lord Cb. Just. ffiStt 

said. That he would certify under tKis statute, in order to ^re 

the plaintififhis full costs^ as' the ciainages \)rere under 409« 

4rS TO COSTS T&'fh'E. nitKKDAVf* 

By Stat. 8 er 9 JK. 3. c. iT. « Where there are severaT 
<c defendants in an action of assault and battery, and one or 
<< more shall be acquitted, the person so acquitted shall be 
'^ entitled to.hia full costs, unless the judg^ certifies that 
<^ there was reasonable ground for making hin^^ defendant.^ 
jinte o22j CoB^rove v. HilL 

2.' " By Stat. fJac, l\c, 5. " In aaions of assault, batte- 
" ry, and false imprisonment, brouglit against ju^ticcM^ 
^^fieaccs nitty or $^ bailiffs^ or constables^ for any thing done by 
." virtue of their offices, if tHey have a velxlict, ortheplain- 
^^ tiff discontinue, oi^ be nonsuit, they shali'iiav&dou'bl^ costs-" 

Top constructions oil tliis statute, vid. /tcst^ Ch. Trr^^flM. 

And by statute 21 J^ac, 1. c. 12. the provisions of the last 
act are extended to church wardens and overseers of the fioQr. 

6hapte»^ 
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-CHAPTER V. 

X HE offence o^Falf Im/tn^mcni consists in the un- 
lawful detention of the person ii^ithoat mj Icj^al authority : 
it is therefore necessary tp constitut e.tbis olTencey .to deter- 
jmine what detentioniis unlawful. 

EFcry dotenti(5),pf, the person, as by conSneruent, cither ^.lMt.J^B9, ^ 
1) a prison; or private houi^e, in the stocks, or by forcibly der 
aiping ^ne in.the street, is an imp risonment. 

I j^hs^l therefore. consider, ,1. What arrests or detentions 
.are illegal, and as such will support this action : 2. Wha^ 
ai^e legal, and so afford a good justification to the person au* 
jsd la this action ,for the arrest .or detention : .3. The plead- 
ings and evidence on tbe part of tbe ^l^tiff and defendstnt^: 
and, 4. The verdipt 8|i^d damages. 

But it is previously-tp he observed, that noaction ofjalsc imr Croenvdt^ 
prisonment lies ti^z^n^l z judge of a court of record j for VLUjACt srS^'ig^ 
4one by lum in e:se9ution of his •See, npr for any mistake vd^<^ 
/}f judgipe^t : peithpr are his acts or decisions traveraable. 
7*his wa|i decided ,(1) this action brought againsc the officers 
and censors of the Cpllege pf Physicians, vho, having a pow- 
^r to examine and punish by fijit and imprisonment, were 
5icld to.bc a court qf record. 

*. WHAT ARRESTS OR DETENTIONS ARE 

ILLEGAi;,. 

Arrest^ are illegal, i. Considered wth ^reference to th^ 
Person arrested : 2. To the Writ or Process : To the Cour^ 
from whence it issues : 4 .: Jn cases reduqLble to po certain 
^ead. 

). OFlLL^KO^t iC|tRjC9TSWIT8 ^LEVS^EKjCC TQ IJIE PEHSOK^ 

I. An executor or (uiminiatrat&r can only be arrested for Barker M«eator 
fi, debt of testator's .or intestate's on 9 9ugge%tiorL of a devtuta- ^* Braham and 
vU ; *thert:.fore where no such suggestion was made, and the ^wUs368. 
plaintiff wh9 had adnilii.istered tb her husband, was arrested ^ *r Vs/'l 
for a debt due by him in his lifetime, this action was adjudged 
to Ke against \.\%t plaintiff in that action, and the attorney in it 
who had sued out the writ. It was contested in this case, 
f ]}at the action shoul4 |90t lie against the attorney; but thf: 
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Court held bim liablci thet>fre!ice bdng a trespass ia wUck 
all are priocipals. 

<< But a distinctioii is to be observed between trrefts of 
<< persons not UabU toarresi9j and arrests ofpersdns^bosre 
'< liable in general, but Aove afiariicidar ftrivUcgt onxemfiuoK; 
*^ ioF^tbe arrest of these last is not illegal^ nor Aibjecistbe 
** party to this action." 

As where the plaintiff was a ^tneu in a caote at Wntrnt' 
9$crj and was arrested by the deftoidant in retumiog fron 
thence, false iniprisonment was held not to lie agaitnt tie 
party who arrested him ; for the exemption from anesUui 
firivilegc not of the person but qf the eourt^ and tbe wntisut 
void, for the suit c(mtinues> though the party may bediachuv 
ged on motion. 

So in the case of other privileged persons, as^afrtjcrrtjf 
cated b^nkru/Usj intoheju debtors^ or such Uke, no ^ffomi 
false imprisonment lies for arresting them ; but insacb caiet 
the action was held clearly not to lie, as against the officer 
who made the arrest, for he was at all events justified bj tU 
wiiti which was compulsorj. 

But in case of an arrest on a /ft«zdS(iy,thefirocessbdn^^ 
clared by the statute to be ifddj this action will li^ 

3. << In actions against Ai/«&an^ €md «»/#, tbe aireitiifflf 
^ legal) if made in pursuance of these cases.*' * 



1 . If the action is against tbe husband and wVcfir n d^i 
the xxrife dum soitj and judgment &r the plaintifft theeiN 
shall issue to uke the bodies oibpth husband and wife iDa^ 
cution, for it must follow the judgment. 

So in an action against the husband and wife tor snaflflA 
by the wife,it was held that both might be takep in accotioB' 

But this is the case only in arrest on Jtnal /irocfUi fcf • 
the case of mesne /iroceesy where both were arrested foradA 
of the wife's dum ^ola^ she was discharged) and he retaioed 
till he found bull for both. 



So where turn est inventus was returned as to tbe bodjaw 
it against both, and the wife only arrested, ahc ^ 
irgcd out of sustody, tlK>ugh the suit was fbraddJt* 



to a wnt 

"•discharged 

the wife's, dum soUl, 



So where an intcrJocutory judgment was signed a|»Wj 
both, and a ««*. fa, issued ag ainst the bail, who s^^'^^'^Jv 
them into custody, before execution^ the wife was (fischarpd. 

2. But if the action had been originallv c«min<nf*^ 
i^gainstthe wife mhen tcte, and pending the suit she mani^ 



and the plaintiff hte jqdgowDty the taftiaa thall iaaot apdost Anom 

^e wi/e onlt/f and not against the htt^)and« ^'°* ^•'* ^^* 

2, But on all judgments obtained <» (he wile'f cpQtracJb^ 
pr for her torts <:ominkted dtmng ^ot^^r^t^rA, ii^ writ sjiali |;» 
Against ibe ^K«^kuki 4I/0EM;. 

,3. ^ Where a writ issues against taitf outy «nd t)ie cfBccr 
« mifttal^es the 4e£Bndanti snd executes th^ vrit \xf orrr^Hng 
*^ 41 vfr^itg fitr»on^ the person so arrested majr nuapuin this 
iA action, even thoogb be was huaseif accesaarjr toisucb £Jst 
^ arrest.** 

As where in false imprisonnient the defendant jostified, L'Sitwortk 
that he^ havjtf^ a warrant against J. S^ Asked of the plaindff j^^ 45^/ 
his nanie 4 who answering J. 8,^ which vfaa not Mtirue ruane^ ' ' 

the d«;fundant arrested hion ; on demurrer this plea was held 
to behad) for the ^j&ur xnust tske the li^ht perion at hi# 
peril. 

So where a coasmisaioD of reb<tUft9Q issiKd sgsinst <mt Thsdmis^ 
T^r&ancj and a person of the namp of Green appeared be- ^"•' Htsd. 3^* 
fore the commissioners^ and affirmed hiosiselftobe ThurdaaCf 
and beipg apprehendedf be resisted and snatched the com* 
mission and tore it in pieces. For this of| an att|icbme0t \t 
^as ruled by Chief Baron //b/^, that though he hadfaUdy afm 
Jirmed binueiftQ be Xhurbaqet yet that would not excuse the 
commissioners from fake imprisonmentf ior tb^ hadnp wi^f^ 
rant to arrest ibtm. 

But in such case, though mistake will not excuse» jtt it 
ndU go very far in mitigation of fiamaijpes. 

9« OF IX^LIGAI. ARaXSTS WITH IL^VSXEXCX 'i^rS^M ITaZT 

oii OTHXX rxocxss. 

This is, 1st, Where the ani^ is ipad^ witboVt Prpciiif 
•n a charge only ; 3d|y, Where the Process is ^0^4 ' Idlfj 
IVberp it is irregvkr* 1 

1. Of AnvBsts w a Chai!:^^ only. 

If a person suspect another to have robbed bin, or (d hsTO Ste&cbsQie v. 
committed any other felony, and charge a oonsuble with J'^w*- ^-'^*'* 
him, who takes him into custody, ffi^ brings him befiofc a ^Sn N P 
jnagistrate, before whom an investigation taking place^ the cS^'sTl; S»'c* 
4:harge turns out to be unfounded* the person who gave svch 
charge is liable to an action for folse imprisonnient. The 
doubt in this case was, Whether in such case, the remedy 
was not case for ma^ciously cluu^g the party i Fojft, 334. 
Samuel y^ Fjoyne^ 



♦. 



But the merely giving a person in charge to a pcsce^officer ^"JP 

where the ofiicer never takes thp person mto cuitody^ is not S*": ^ » 

«n imprisonmsDjt wbich will support ^n iK:tio^ Cu. 431. 

S. In 
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tALSE imprisonment; 

8. In the Case pf Void Process. 

The plaintiff in this action was arrested by the now defend- 
ant» by'flk writ otcafiia* ad retpondendnm^ returnable the term 
next kut une to the teate {jit was of Trinity term and retumabit 
in tlie ISimry folioswing ;) this writ being irregular and voii^ 
( as every writ of meene firope— f hould be returnable th^ nex$ 
term tc the ieuey for ptberwi.se the defendant znigbt be iisr 
prisoned for a long time,) false iroprisonment was adjudged 
to lie against the iiov defendant, who was plaintiff in tke for* 
tner action ; though it was agreed that ^is writ h«d been a 
^aod justificadon to the ^0^^. 
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I. In the Case of Irregular Proces*. 

As where the defendant jln a former action (the plaintiff in 
this) had been iirrested by a ca.fa. founded on a judgment 
which was adtcrwards set aside for irregularity ; it was adr 
judged that be might well maintain this action for Uie armt 
And a distinction was taken betweoi process irregular sod 
erronedtts ; viz. ^ That if erroneous^ it is the act of thecooft 
*^ and the party shall not suffer ; but if it is irregular, it pro? 
'^ceeds from the act of the party or his attorney, and an k? 
^ tion wMl He on it/f * 

And the firocee* fif ttrreif haf been held irregutar and voi^ 
|n the following cases c 

^SU ^ Where JUUduii mthout fir ofter authority.^ 

1. As where Burftem the plaintiff bdng indebted to mm 
Jonetj Jimee*s attorney sued oti,t a writ against him, but ibe 
under-sheriff left abfaiik in the writ for tfaf name of absilT 
iff, and Jwiet^^ attorney inserted the nanif qf¥cm {the dtfad- 
mntj) who arrested th(S plaintiff. False imprisonment w^ 
adjudged to He against Fem^ for the arrest was illegal, as 
the under^eherijf should hate inserted the name in the writ 
of some sheriff's offiLcer ; for by |eav}ng it to the attorney, he 
might nominate persons pf no property, or infamous charac? 
ters, who might be |^uilty pf oppression, and haye nothing i^ 
answer t6 the party mjured : the arrest should be by the offi- 
xpf% of the sheriff, who have given Security to him. 



Smith V. 

Bottchier. 
9 Sera. 993. 



r MO] 



Sdly, ^ Where it h(iM uiuedin/ormaliy.^ 

The defendant in this case justified an arreft pf die plainr 
Uff, by process out of the Vice-Chancelior's court of Ox/br«r, 
and shewed that by the customapla^ntiffmakingoathof his 
cause of action, and that he beltev,ee that thedefendant will ab; 
scond, may have a warrant to arrest hitp and hold him 
till. security given, and then shews, that he made such oath 
of his cause of action, and that he 9tufiected\h&t the defendant 
would run away ; upon which he had a warrant from tl» 
VioerChancellor, and irrested the now plaintiff; Upon dt-, 

IDurre^ 
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inHrteVy the Court held the custom not to be pursued) for thi' 
Custom is to nvrear to the beiitfo{ the defendant's intention 
to abscond* and here the ]>laintiffoh]y swore to his eutfticion^ 
which is not the saihe : for that may be a ground of suspi- 
eion, wliich will not induce a beliel) and the arrest being 
therefore made under the custom) was illegal, and that so 
the party might have ^» action of felse imprisoBineBt. 

3. When the process was no> rtturvioiU tA a day ctrttdn^ Johns t, 
tinder which the defendant had been arres^d, the writ wa< ^"h« - 
adjudged to be vcid, and this action to lie for the arrest. ^'^ ^^^ ^ 

4. Where the defendant was arrested, and the affidennt f % WUt. s»^, 
hold hhn to' iedi iuai. irregular^ saying in indeited for /t indebt* 

edf so that he was entitled to be discharged ; Justices dive 
and Gould were of opinioD, That this action lay against tfi# 
plaintiff or filazer, for such arrest. 

5. Where a judgment is of one county, tW defendant Allen V.A'Q^ 
Cannot be arrested in another, without a testatum Cf^iatf or JoJ^f*^^'^*^ 
Suggestion (hat the defendant was commorant in such other 

eouuty. In such case, tiierefore, where the defendant was 
so arrested, wkhout any testatum ^r suggestionj this action 
was held to Ise. 

9. OT ILLEGAL ABRKST, WZtH RBFtRENCB TO TBit COUB^ 
OR MAOISTRATB WHO HAS IS3UKD THE PB0CX8S. 

This is, I. By issuing Process where it ha9 wo JurUdiction ;- 
i. Where it exceedn or doe* not fiureUe ite jurisdiction : S. 
Where the eubeeguent JProceedbige are irregular , 

I. Where there was no Jurisdiction. 

t. Ifapei^n is* arrested by process out of an inferior HSgginsony. 
iwirt not having JurUdiction^ he may have this action against 5f*if^"?jL x 
the plaintiff in that action j and his having pleaded to that Jg* c2' » 
action in the inferior court shall not be such an admission of BuUer N^Fl 
the jurisdiction as shall bar him of his act4on' for the false 83. 
imprisohmcnt ; for every one should know the extern of that 
Court's jurisdiction to which he applies for redress!. 

. 3-. Where tb^ Inferior Court exceeds or doetnbt pursue r jsi \ 

Its Jurisdicuon. 

i. « An'd wherever an authority to commit is gtvea by 
* sutute, it must be strictly pursued :^ as in the case of 
Smithzxi^ Bouchier. Ante^^^. 

t. So where, by statute M H. fr. All persons are forbid to DoetorBon*' 
practise physk in London, or within seven miles of it, unless ham's caaew 
allowed by the president and censors of the College of Phy^* ^^ Co> Bt4^ 
skians; and four censors ate appointed yearly, who may /^uniM 
byjine and imprisonment pevsotis ofiendii^g ih practice, non bene 
utendo et exequendofacultate medicina. The plaintiff practised 
In London without bein^ so allowed, and beiti^ summoned, ha 
a^l» lie' would ftraetUe^thout thcfr fterifussi'^n ^ for which by 

M^arrani 



Mt FALSE IMPRISONMENT. 

ip^rtant from the firesident and een^ortj he was cottniTCttd *• 
Jpifc Coonter ; and on bringing this action for fahe isiprison* 
'pt'i^t, it was held well to Ik : I. Because the act appcuots 
the cctfors to fine and imprisonr here It has been done by rJle 
■ firtMent and rrw^ort ; $. The offence for which rfjc party i& 
tb be commhted is pro non btnt exefitendbfitcnltaie medicine f- 
here the eomntiital ts for saying that Me Vfould ftrteetiBe mtkimt 
their fiermUsion r so that the power of committing not being 
ilrictly purstied, the persons committing were heU to be 
trespnsSersi and that the action lay. 

1. << So &i the esse of amminriontra ^bankmfit.'^ ^ 

DyerT.MiftMng. This actk>n Was adjudged to Re against the defendants, 
3 ihtciL Rep. trlio were conimissioners of bankrupt, for commhtiog the 
SOTS. plaintiffi (whom they suspected of secreting part of ths 

bankrupt's effects,) for not appearing on thejirat mmmois^ 
The atatnte of ! Jac, I. c, 15, enactbg << that m such casr 
*** a sttmmons shall first go to the paity to appear, mnd at 
^ hU defbutty or neglect^ a warrant or second siimwona ; asd 
•* if brought m on the warrant, he refuses to be cxsimlned, ar 
<(• on a second summons neglects to come, tkcn^ and not he^ 
«* fare^ the commissioners have power to commit ;" and hcrt 
having been committed on theJirH aummonsy the imprisott- 
inent wiui contrary to law. 

MiOer y« 8«aia "And this action lies against commissioner^ of bankrupt fer 

ii al. any commitment nort warranted by their power | as £»* not 

» Black. Repi ayiswtfering a question, wlilch question appears to be imprap- 
^*^' er ; or where they do not acquiesce in a sufficient ansv^, 

but commit the party ; so if the time committed lor is im^ 

proper. 



L^Si 1 ^* Where this Court or Magistrate has Powef, btit thr 

Proceedings are irregular. 

enw1ey*Bea8ft; i* The'dkifendant was committed by the sessioas formt 
em. ]s«. 5ir» taking on himself the offiee of consuble of a place of which 

he denied that he was aoi inhabitant. This cominitncm was^ 
adjudged unlawful §ar he shouldjfr*/ htrve bten indicted for 
refiisrog to undertake the office ; and if he had beeh ioiiod 
on the indictment to be an inhabitant of the place, he 
should have been fined^ and committed o&Iy fior jutt-pay- 
mentoftbe fit>c. 

X{IW« Vatemaa« So where the defendant was a justice of peace, and coa* 
llftua*710« vieted the plaintiff for destroying the game, and though it 

waa proved that the fthdntiff h^ effecta wfficient to anm>er the 
ctmction if distrained, yet the defendant «fn/ him imrnedk^e- 
fy to Bridewell, without endeavoring to levy the penalty 
tipon his goods. This action was held welt to lie against the 
jtMttce for such iiregular commitment : for the statute pun* 
khca by penftltyi and orders Uie party tp be iaapiisoned 



FALSE IMPRISONMENT. 3S2 

m\y inetutqfnMi^/iayment J thereforethe justice shottld first 
have issued bis warrant to levy the peiuity. 

So where the plaintiff was convicted in a penalty for kar- Smith ▼. Sibioi^ 
bouring run goods contrary to statute of Geo. 1. in a penalty ^ ^^ ^^* ^ 
of 13/. which he offered to pay, but was kept in custody fiU 
he fiaid a further aunt qfSs. 4td./orJee9f wliich could BQt by 
law be demanded : this action was adjudged ^» lie for such 
detention, when he was entitled to a discharge. 

For, by law, an oSicer arreaUng a person on a warranty can* Maton v. 

not detain him for hii^fees. Cuitewon. 

lLoniRa/ja.4^ 

But where a person was arrested, and soon after adis- Taylor v. 
charge was given him by the plaintiff, but the officers detain- S^^^^lJ^ p* 
ed him 34 hours after the discharge was sent : on an action c!^!'^^^' 
being brought against the sheriffs for &Jse imprisonmenty the 
defence was, That they detained the plaintiff in this action 
only till tht:y searched the office to see if there were any more 
writs against him. Lord Menyon held, That wherc^a persoo 
is arrested, that the officer is not bound to search if there are 
any other writs against the person arrested till a written dis- 
charge comes from the plaintiff at whose suit the person it 
arrested ; the officer is there allowed a reasonable time to 
make^bis search, and as 34 hours seemed a reasonable time 
for thb purpose his Lordaliip directed a nonsuit. 

3. <^ So though the original arrest might be warrantable, 
^ yttfoT any •ubaequeni opfireuiim or crueUy^ this action lies.'* 

As where the defendant was governor of Seneg^mbiOf and ^*^^' ^'^^ 
the plaintiff being an officer, from the dangerous state of his i^iten, 53ft 
health, had quitted his post without leave, for which he was ' ^ 
justly put into confinement ; but it appearing that cireum^ 
stacens 0/' unneceaaary and VKtnton cruelty had beer^firacHaed^ 
as confining him for a long time in a dungeon, withput the 
benefit of fresh air, when dangerously ill, be recovered con* 
siderable damages in this action. 

Fo];,9ther cases of arrest,, yic/. Action of Trespats on the 
Case, Chap. XIII. 

4. or CASES RXDUCIBLB TO HO CXRTAXN HIAn. 

As, \. The mayor and burgesses of ^. AlbajC% made a ^^^^^^*^ 
rate for building a court-house, to be assessed on the inhabi* ^ ^«, « 

fants at large, and made a byeJaw thereon^ << That imy one ^ "* ^ 

refusing to pay such rate should be imprisoned.*' Under this 
bye-law the plaintiff was taken and imprisoned, and this 
action was adjudged to lie for such imprisonment ; for no 
bye-law can create such a power ; it is .contrary to Magna 
Chartay which declares, << That nidlue liber homo eqfUelur au^ 
imftrUonelur mu fier judicium fiariuni tuorum," 

3. So where a person was arretted, and the person at Witheiav. 
whose suit he had been arrested ordered the aherilfto dieeharge ^^tdar. 

Z« him, 0'<^J*c-3ir, 
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« 
A«^i {^iHl released him of the aotiod, notmthstaading^ whieti: 

the iherlfTdetalned him^ this action was adjudged to lie against 

the sheriff. So \ylrere there was a au/iersedeaa sent to the sher- 

ifi& aitd the party was not disclmr{;td) this aetioo was held to tie. 

3. Where any false imprisoiraieiit has been, done by tkr 
^ i^fiuemt or firocurement qf another^ thia action shall lie.** 

As where the defendant, who waa an EastJndiagarzrsxKi 
prevaikd on the JSfabob to imflnscn the fduintiff i this ac*- 
tion was adjudged to lie against hixn^ though the actual im- 
prisonment was^ by another^ 

4. So this action lies for any injury- e^ommtted in afarngn^ 
country ; as in this case» against the governor oCMmovrabf 
an inhabitant whom he had &2aely imprisoned* 

5. By Stat. 5 H, 4^ c. 30. justices of peace shall itoiprisoB 
BO person bjut in the common gaol) saving tii^ rights of lordv 
who have gaols, in their franchises. Qu4tre^ If false iropiis- 
onment would not lie on this statute if a justice of peace iai' 
prisons i. person eUe.where« 

a. WHAT ARRESTS OB DETENTIONS AllE LEGAL 

< • 

1. ^< The first.is the.oase of arrests uuder the process qf 
^< some court of justice having cognizance of the' cause, 
•* which proce&s has regularly issued."* 

But a distinction is to-be observed ift- the ease of ofiiccrs 
and private persons. IF the action is, against the sheriff kt 
the arrest, he shall justify sufficiently ^y shewng the writ. 
So it is in the case of his baililf or officer, with this difi^r- 
eilce, that the sheriff muat shew the writ returned, if returns* 
ble ; which the priaintiffneed not,- as it is not in his power. 
But if ih^ action is against the plaintiff in the ftnt actionv 
or a mere stranger, they cannot justify unless tliey shew i 
judgment as well as execution 'r ^^ the judgement might hat^ 
been reversed- 



3BI. Com. 127. ^. *^ A second good justification under a Tegal arrest is« 

•• if made by an officer having authority to arrest, or under 
^ such officer's or magistrate's warrant under hand asd seali 
^ and expressing the cause of the commitment.'* 
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K A ficace officer can justify an arrest on a charge qffiienw^ 
though he has no warrant agailist the person charged, aii^ 
though it should afterwards appear that no felony bad been 
committed ; but in such case a ^mrarr fiert^n could not jus- 
tify, for a peace officer is bound.to take into custody a peTs«»i 
charged with a lelony, and bring him before a magistrate ; 
and it would be mi^hievons if the officer was first to try and 
exercise his judgment at his peril. 

But if 2L felony hat been actually committedi a constable or 
even a private person may justify an arrest, if it is made 



TMSE WFSJSUmTEHT. iU 

imtl»<mt auUcty anduniinmuit of tbe offeQder Upon -ftdr and 
rea§onabl^ groiuids^f *uspicioiu 

•• • 

^ But lehere tt watchmaQ took up a person iotf^i^ikmg lUnh r, 
ioud and making a.ooise in ihe atre^ and.b90Ugkt:Mm Co 4 Murpby & al. 
xonstable^ who ecnt him to TothiU-JieUU Bridewell, it was Espm.N.'P.Ca*. 
•held by Eyrcj Ch. Just, t&at this ivas not wfbnent to ^tify ^^' 
jclther the arrest or subsequent committal, and an actiDn hat 
i'alse impriaooment washeld toJie. 

^. But where the atrreat ia b^* warranti^k. must appear ^Inst 46. 
<< that the warrant was legad ; that is, issued in accuse of 
« which the magistrate iuid cognizance ; for if not, the 
V war^rantwShQll jiot justify the jofficer acting under it.'' 

As where a justice of peace issued Ris warrant to the de- Bhergbldv. 
iend^nt to arrest fhe fiUdnfiffttti a compisantybr non^fiaymcnt ^q ^^vL* 
^«^n;anr«' wa^f«, and. the defendant did arrest the plaintiff; ^^"*« ^^ 
^3 action was adjudged to lie against him, ftH* a justice oi 
j)eace has no such power. to grant such a warrant to appre- * 

hend the party complained of; he can only issue a summons.: 
4t was therefore an illegal warmxtf, and no jastifidation to 
■the defendant. 

So an officer cannot justify an arrest and irhpiisonment Maaten v. 

?for non-payment of taxes under the general jfirinted warrant Butcher. 

%vhich au^h collectors have signed by two justices : but he 1 LoalRaym. 
>ougbt to have a special warrant. 

• * ' 

3. So a magistrate may commitfor any contempt «bewa Anon, 
him, but it must be while in execution of his office. There- Moor 740- 
Xore where in tius action the defendant justified that he 
bi&ing mayor of the corporation of If. the plaintiff aaid, 
^' He was a fool,** wherefore he committed lum. It was 
held ill, for not shewing that he was in his seat, or exercis- 
ing his offioe. 

s 

3. A third good, cause of arrest is such as is warranted by 3 Bl. Com. 1^* 
the necessity of the thing : as arresting a feton by a private Fostcr'i Crowa 
person ; impressing sailors in the timcof war ; apprehending J'mnx i 
waggoners for o^ences or mishehaviour on the highway, and ^ ^ 
^auch like causes. 

4. Secretariea ^f State mty commit for suspicion of treason, Rez v. Kendal 
as conservators of the peace did at common law i and it is ^ ^^«^7 
incident to tbair office : and a commitment to a messenger is ^ ^^^ ^^' 
;gobd» 

But they.have no power to4saue a gcnmd^vffttrmt to acrest ^"^'^^ ^' ^**" 
the person, or seize the papers on a general information. 3 \VUsl27^« 

5* ^ Commanding oj/ifgr^ in the service rf the army or navy 
<< have a power of putting their inferior officers under an 
^< arrest j but. it must be .done . on good grounds, and not 
" oppressively.** 
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As where the defisndiBt was captain ol the }Vi£Mf mil 

of war, and pul the pbiniifft wbo was the piir«er» into con* 

' fiBcancnt ; he kepfbim there lor three dayS} a&er which be 

jib cr a tc d huiiv vitboot mj charge or oourMnutiid. The 

plaintiff neoverad lor the inpffftaonment* 

^ Faise im|irMMimeiit will not lie for the Uking and de- 
taioing the marindm of a shipi which baa been CdfHured m 
m prixtf though the Ceort of Ad Airalty afterwards find her 
not to he a kwfbl priie. For the Court of Admiralij pos- 
eetaes an exduiive juriodic^on not of price only, but of evriy 
natter dependent oo ity which this is» as the maiineriBrait 
be brouglit in with the vessd ; and that Court c«d give dun* 
ages for the iniary and detention to the iodifitols fdw 
are injured. 

4. OF THE PLEADINGS AND EVIDENCE. 

L or THE FLBAnXXOS Ann EVmSVCS OM TBS f AIT 0» 

Tan rLAZMTlVF. 

I find no cases of consequence to thii head, except the 
foUowingf viz. I. **> That under the aSa enonma no facts 
«« can bo giren in evidence which mighty cousUtent will 
^ decency, be stated on the record." ^ 

Therefore on a deckraiion far filse impriaonncnt tbe 
plaintiff cannot give in evidence, that he was stinted in hit 
allowance of fiwdi unless it is specially stated in tbe dedt' 
imtion. 

So he cauiot |^ve in evidence, thtit being confined in i 
common prison he caught tbe gaol fever, unless ^>eciallf ba^ 
as a •ccmsequence of tbe impriisoni&ent. 

1. <* That no new mM$t ibrelgn to the issue is admisslbfe 
^ in evidence, under the general replication ofdehjvkm 
^ propria, of any fact which is not contained b the pla « 
« for those alone are cnMrersed hj the replication.*' 

Por where to an ac6on xt false intpriaoinnent tbc^ 
fendant pleaded a justification of tbe arresting the f^i^m 
under an information £>r treasonable practices, made to^ 
as secretary of state, for which offence he had been adniit^ 
to bail by the chief justice of the JSng's Bneh. The plain- 
tiff replied the ^general oepUcadon of 4ie i^um m»a jN|^ 
mb^q. taU causa. It was adjudged, -that under this replicatMS 
that the plaintiff could not give in evidence a tender out n- 
Ju9ai qfbaUy forst was not contained in the tssue. 
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3. The defendant in this case justified, that he . 
Tested the plaintiff by a latitat for SOit. which he owed bto < 
the plaintiff replied, and traversed that he owed ^^^r. 
money, and a rc^pleader was awarded ^ for the debt is ^ 

inducement! which should not be' traversed. 

4, « WI»«« 
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4. ^ Where the writ «r fmicessis biit indacemect to the 
*^ action, in \9\Ach case H9 tenor need not be set out ; but 
*^ the eu^^/tfnc^ merely ; a Vttfiance in point of form, though 
« not in stkbstaiKe, shaU ooi be held fatal. 

As where, in an action of false imt>rkoilfnenl, <he bill -of Waion ▼. 
MiddltMex^ on which the paity had been arrested, was set 5^*f*"** . 
out in the dcdarataon as ioHows : « Tlie sheriff hi com-: 13 ^^ quotel. 
mended to take wf. B^ (the then defendant)^ and.VoAn Doe^ ^ T- U». ffl7. 
if,^c. apd them, '8cc. so that he have their bothies before 
our Lord the King at Wt^tmmMtcr^ on, IStc, (verbatim to the 
end :) the bill ef Mddle^sc being read, was in these words : 
«« The sheriff is commanded to tnke A. B. and John Doe^ 
if they 9/taii kejbund in hi9 bailimck^ and them safely to keep, 
so that he have thehr bodies,'* iPV^ It was insisted that this 
was a variance between the bill of MiddU$ex and the record ; 
but Ch. Just. Lee held. That the bill of ^ddUsex need not 
have been set out, that the substance was sufficient, and 
therefore the evidence was sufRtdent, as there was no vari* 
ance between the biU of Middlesex at»l so much as was 8ci 
out io the record. 

4. As to what fisay be given in evidence under tlie ali€ 
tnormiaf 8cc. vttf. ftovtea^ 419. 

S. OF THE TLEAXnXOS AKD EnDBKCt OK THE FaUT 07 

T&K DSFSNISAKT. 

tl. Where this acf ion is bvought jointly against the plain*. Smith, v. , 

(tiff in the former action and the officer, they may sever in Wonchcr. 

their defence, for the writ would i)e a good justification* to ^ ^^ ^^' 

Tthe officer; but if the officer joins the plaintiff in the same phin,nsy 

"plea, he waives the benefit he ihay have himself; and if the oiixn. 

j>lea is bad as a justification for the "Other^ Judgment shall lStT^.5091- 

also go against 'bm. 3 Hes. 

And so if they join in the plea, and it is bad for the officer, Middletoa 

it shall be so likewise for the other party : as here, where *• **^^* 

tie did tiot sh«w the process netumed, tinder which he Jus^ ^ ^'^** ^^' 
ttified. 

a. « Where the defendant justifies under process of a 
•<i court of limited jurisdiction, the plea should shew that the 
•*' cau9^ waa firofierly tubject to mch jurisdiction, ** 

* As where in this ac6on the drfendant jtisdfied -under a johnc^. SmUk« 
•prescription in the MarihaUea court to htfldplea ofidll causes cro. Jac. gl4. 
mfiMfrthe verge^ and under a ra^za* returnable Mi the next *[ 887 ] 
XM>urt under which the plaintiff had been arrested* This 
action was held to lie for 9uch arrest, for reason that tht . 
process was ill awarded, and the arrest unlawful : 1. Be- 
cause it did not appear that the parties to the action were of 
^he hou»$hoHl^ between whom 'Only tht court has jurisdiction : 
:fidly, Becanse the process was not retumahle on a day cer^ 
.«/tfin|intt at the Jiext •court* 

So 
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So 'w^ere the defendant justified^ under an order iX a 
court of record in London^ as a aergeant at macci to arreai 
the plaintiff, ftro quodam contcmfitUj for not payuig 20«. ta 
B. 0,r which he owed him. Onxienuirrer the plea waa 
held to be bad) for to imprison a inao/t#v quodam contemfitu^ is 
ago generalf aiMl bj thii plea it doca not ajppcar that the 
Court had juriadicuon ; and the <ifficer is only to obey the 
Mrder of the Court in naatters of which it hath juiiadictioD. 

3. ^ Where the defendant juatifiea in l£ke manner, under 
<( puicess of an inferior courti and a special authority to 
^* imprisoui the plea should shew that that authority waa 
^ Hfictiy pursued^* 

For where in trespass and false imprisonmentt the de- 
Dendant justified under an order of the Court qf ConscUnet 
in LoBdofif directed lo him to .arrest the plaintiff* and carry 
Mm t9 the Counter, and imprison ium till he paid f «. Sd. vir» 
iute ctgu9j he took him and detained him. On demurrer, the 
ylea was adjudged to be bad ; for the order waa Id impri^ 
^n him in the Counter^ which his plea abould have abeva 
that he had 4one» aa he jconfesses he Jtook and detained ium« 

But where the ifefendant justifies wider a process of the 
inferior courti it is sufficient for the defendant to allege ia 
his plea that a. plaint was leviedi and procesa had in the 
inferior court) and that evfierinde taUUerfidt proce^oum^ and a 
eafiiae awarded, without setting out all the proceedings of 
the inferior, court at length. 

3. Where an officer or other person justifiea under >rot- 
eM,. which is reiumabU^ he must in his plea shew tHat ii vm 
returned^ or the pica will be bad. 

And note^ << That the action bemg in its nature tranatQry« 
^ the place laid in the declaration is not traversable^ except 
<< the justification extends only to a particular place.'* 

* Aa where to false impriionment in JH^dU^ex^ the de^ 
fendant justified that Lynn was an ancient villagct and that 
it untatumfuit to choose a mayor annually, who waa keeper 
of the gaol, and thiit the plaintiff was committed to gaol od 
a plaint entered in the court there, absque hoc thai he mu 
guUty in Middieeex. The juUfication being local the traf* 
erse was held to be good. 

4. The atatute ofJUmiation is a good plea in this actioB. 
y As to wluch it ia enacted hy atat. 91 Jac^ r. 16. « Tlvl 
all actions for assault and battery, or false impiiaonmen^ 
shall be brought withia^^r yeare after the offence con^ 
mitted, or they shall be barred.** 
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If the imprisonment is laid for a continued Ungth of time^ 
as here, from 33 Car. 2. till the 3d of April, 4 Joe. S. tbe 
defendant may divide the time, and plead the sutute of 
limitations aa to parti dud not guiltyi or any other p)ea» i* 

the 
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the rest ; and in such case the phintifF should: Mt 4tmtxtj 
kut plead that the dures» was continued . 

%. "In the c2t9eo(juat9eea of tAefteac€ w cwmtaUf- acting; 
*< under their warrants:, another limitation is made hy statr 
« 34. Geo. 2* r. 4f4. which enacts^ That actions against them 
^ shall be commenced wxchkiMr mon/A« after the oSeBce com* 
^ mitted, or the plaintiff shall he barsed/^ 

> 

If a man be imprisoBed bjr a justice's warrant ^e fir«tdaf Plekepsgffl v: 

^i January, and kept in prison tiU the first dajr of F^knutry^ l!*f"**'^U 

if the action is commenced within, six xionths after the first ^"3 

day of February ^ it will be commenced in time r fi>^ the wltole ^j,]}, 21, p, 3^ 
imprisonment is- one entire trespass* 

5. With respect to oilcers acting iH' njjtoe.of their ofCce, 
special provision is- made as to pleading by them to this ef- 
fect : By Stat. %^ Jac k c. 12. it is enacted, ^ That justi' 
<< ces of the peace, mayors, bailiffs, church wavdens, and over-' 
^ seers of the pooi^ constables, and oSher peace-offlcer8> fnay^ 
^fdtad the gimcrati»9uty and give the special -matter in cTd- 
^ dence.. Likewise ti«t any action brought against them 
^ shall be laid in the f^roper county ; and if^ upon, notguilt^r 
** pleaded, it shall appear that the fact was done in another 
^ county, the jury shall find the defendant not guilty .'* 

And by statute 24 Geo, 3. c. 44. it is further enacted, 
<<tThat no writ shall be sued out sgainst a justiceof peace for 
*« what he shall do in execution of hisoffioe, tUi notice in wn- 
^ ^ing ^f^uch intended vfrit eAall be delivered to hintj or left at 
^ his place of usual abode, at least a month before, and the 
.*^ justice may tender amends ; and in case the same is not ao- 
^ cepted, he may plead such tender in bar of the action,, to* 
^ gether with the plea of^not guilty, and any other plea, by 
^' leave of She Court ; and if upon issue joined the jury s^aU 
^'think the aroends^so rendered Sufficient they shall find « 
M verdict for the defendant/' 
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• Under this •clause of the statute it hus ^een decided. That Bnggs v. 
where a justice of the peace, who was also lord of the manor, ^^li^'^v^^ 
ireAt with his gaTUe4ceeper to search for guns and other in- ^^* ^ 
struments used 1<m? destruction of the game, and seized a gun 
which had been left at a blacksmith's to repair ; and trover 
was brougiit for the gtm, that he should have a month's no- 
tice : for though under the game act, he, as lord of the ma- 
nor, has^ power to seize gtms, &c. used to destroy the game, 
yet here he must be- presumed to be acting as a justice of 
peace under the power given by stat. 5 ^nn. c. U. 9, 4. 

3. << No action shall be brought against any constable or 
*< any other person acting by his order for any thing done in 
^ obedience of a justice's warranty until demand made of the 
«< fierueal mrtd copy of tuch VHtrraniy and the same has been 
^ refused for the space of six days ; and in case the warrant 
** has been shewn> and a copy taktn> and afterwards an 

a^titxir 
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** te&n broaffht agunst the cootcabler withoat makuig iSac 
^ justice a defendanlf the jury ihall, on produciDj^ ihe war- 
« rant, find a verdict for the defendant nQtwithstanding an^ 
^ dcfea of jtti iadktioo m the justice* 

^ And if the Mtion be brought j<HUt1y against the constable 
^'tfid tha justice^ upon producing the warranty the juyahaB 
M in like maimer find for the comuble. 

And if the jury find agamst the justice, the plaiDiiff shall 
^ reedter from kim the costs he has to pay the coostabfe ; 
** with a provtsOf that if the judge cenifies that the injury 
** was wilfully 9^ maliciously committed* the pfaintiff shalt 
* be entiUed to double co^u** 

The several constructions on this statute arc : 

K AS T0r' JtTSTICBS 07 VBACS. 



Lrnvrrencc T. 1. If the justice pleads tender of amendk under this stst. 

C<»* ^ 14 Gt6. 3. the plaintiff may hare a rule for the defendant ta 

HflL Sa. G. t iip^ng the money into court, Ibrthe plaintiff to .take the samc( 

Ball. N- P Si. ^^ ^^ discontinuiug the action. 

BaiU^^*^ ^ ^' Though the justice lias omitted to tender ameaday yel 

3. Bi« Rep- 8i9« ^^ ^^^T ^^^^ & ^'^ ^ P^y ^ ^um of money into court as 

amends ; but it must appear, before this b allowed that the 
action is brought against the justice Jbr MwoKthmg dtmc at a 
justice in the execution of hie o^ce. In this case the motion 
was to that effect, and the court granted a week'a time ta 
plead ; in which timeit appearing from the plaintiff's notice 
of action that the defendant was sued as a justice of peaccy 
th^ Court made the rule absolute aa above. 
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S. If the action is brought for an illegal eommitmenti or 
any other unlawful act against the justice of peace, he is ob« 
liged to shew the regularity of his proceedings, and the in* 
formation, t9V. laid before him, upon which his proceccfings 
or convictions were founded, must be produced and proved ib 
court. 

4. .^ eectetary ^f state is not a jusdce of peace^ nor hia awt* 
Meniere constables, within the stat. 34 6, i, 

3. AS TO tMrKM6& OrVICEBlit 

t. ^< The privileges given to constables and infermr oB- 
<( cers under these acts, are confined to case^ in which they 
« are acting' in execution qf their t^eee** 

For where the constable and another qaarreHed» and the 
constable beat the other, this happened at Dcruery and the 
action was brought in ilfr</(//etfjr, when the constable insisted 
the action should be brought in the proper county, by ktot. 
21 Jac. i but the objection was bverruled, for that statute is 
confined to iases in which tlie constable is acting in execu« 
tion of his office, and thb waa a private quarrel. 

2. The 
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i. The protection afforded to tbc consUble or infiiridr VlcfU^r. 
Officer under the statute, is only while acting in obedience tp J*^- -^^^ 
tee justice's warrant : therefore the defendant must alwajfk • *™' /^ 
iihew that he did so aet : and where the |ustke cannot be 
liable, the oflftcer is hot within the protedlion of the a(tt; 
therefore A is no jusU&cation, if directed t6 him \o take up 
^ne person, and he takei VP antnher ; for such is not in obe« 
tHenceofhis warrant. 

3. An orverseer of the fioor^ who distrains fof a pObf^s ratt, Kottin^ ♦*• 
•under a jusUce^s warrant, is an lofficer within the protection jr^*^ 
oi the act. q^] ^^ 

B. R. 

4. « fhe a6t Only extends to actions brought against offi» BaU. K. F. 3i» 
^« cersfor torf committed by them in the execution of their 

^ office, not for actions of another nature.*' 

For wher^ the action was tatiunft^ for mdney had and Felrliam¥» 

deceived, to ^cover back from the officer the money levied Teity, 

by him on k confiction which had been (|uast\ed^ it was ad* J»^ M ^^ ^ 

judged, That a demand of the co^y of this warrant under Ch* ^^ ^ ^ ^ 
Statute was not necessary^ 

4. OF THE VERIitCt ANfi DaMaCES. 

\, ^ The ji^ry cab only give damages in thia action to tht 
^ time of the action brought.'^ 

• For where it was for false imprisonment for four monthii, Botirfisld v* 

Irom the isi ^ October^ and damages entire, ahd the declara- j LortRarm* 

tion was of NRchttelnuu term, ^nd so damages were given 33^ *^^ 
for part of the tiine after the action commenced ; judgment || 341 ^ 
was arrested. 

But where the imprisonment was so laid, viz. for twenty- Webb v. 
iflve weeks, from the Wth of Ottoher>, ahd the declaration was J"''"«'- ^ 
t>f Mchaelma* term, and vetdict for the plaintiff ; it was * »»»* ^<w*- 
moved in arrest of judgment, That the action was brought 
too soon, and it appeared that damages had been given for 
on imprisonment long after the action hadi>een depending : 
but it was resolved that the continuando being^ laid under a 
^itx would m>t vhlate what was property laid in point of 
time, and the plainlitf had judgment. 

St. How far (when tliU action is brought jointly) the jury 
may sever in the danlages vid. ch. TreMpany under the bead 
Verdict^ the case there applying here. 

By statute S Oto. 43. all VIrrits of error wherein tliere shall 
be a variance from the otlginal WRCord, or other defect, shall 
be amended. 

A » a Therefore^ 
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Ttierefore^ where an action of false imprisonment ms. 
bVought against VereUt and Smth^ but VereUt oniy wat found 
guilty: by mistake a urrit of error was broaght in the 
hamt: of bothy and the court allowed it to be amended, bf 
striking but the name of the defendant below, who had been 
aequitted. 

For costs to the deftndanty vid^Jiction ofAivMty the lair 
VUog the aame. 
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JL HE ground' of this action is' tbeinjury done' to'liie bus* 
'-i^and, by alienating the affections of his wife, destroying the 
•^comforts arising fix>in her company and' that^f her children^ 
and imposing ou him a spurious issue. 

The principal matters to be considered in this action arc, 
1. The Evidence necessary to maintain it : -3. The ,0ama« 
(es : d. The Pleadings and Costs. 



»I . OF THE EVIDENCE. 

1 . << PlaintifiT must bring proof of the actual ^olemtdzaiian 
** of a marriage ; nothing shall supply its place : cohabitarioii 
« or reputation are not sufficient, nor any collateral pnWf 
^whatever.** ^ 

As where the plaintifr/ in this case, proved articles made Monisv. 
•after marriage with his wife, for the settling of the wife's es- Miller. 
tate, within the privity of the relations on both sides, cohab- * ^'W'-aOw* 
itation, name, and reputation : he proved further, ' that the 
defendant, on being asked where Mrs. Morris wasy answered, 
In the next room : she being- there with him. So that he con- 
fessed that he had committed adultery with the plidndfTs wife, 
which it was contended was an admission of the marriage ; but 
it appearing that the marriage had been celebrated in May^ 
,fair chapel, but the register or book could not be admitted in 
^evidence (stat. 36 Geo, 2. c. 3. a. 14.,) the minister who had 
married them having been transported, and the clerk being 
dead ; for want of proof of an actual marriage, the plaintiff* 
*was nonsuited. 

But proof of the marriage, either by a copy of the rjegis- Bifl/N» P. ST. 
ter of the church where the ceremony was performed, or by 

the testimony of one who was present at the ceremony, will [ 343 ] 
'Jbt sufficient. * 

And the copy of the register is of itself sufficient evidence 'Birt v. Bariafr. 
of the marriage, without firorving the identity ^f tiie portion ,• ^^^^' *^2- 
tfor marriage-registers are as records. 

In an action for crim, con. the marriage was proved by a per- Burtonwood. 

•son who was present whenitfoa« solemnized in the Fleet in ^ g^ 

'the ye^ nSTj and the j>laintiff's counsel offered to give sittings Witt, 

in Trin. 1776* 
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^ead ▼. Faster. }n firidcDce tb» Fleet register, n a confirmadon of tbe tti^t 
I^P*"* 5 **• ^^* mony. Chief Jusiice De Grey refused the evidence aik| 
2l|.S,r. ^^^ ji,^ ground of rejectiDgtbe evidence vas ihatib? 

-wbole of the ^ranaactipp v^s il(eg|il s and the register Qiade 
by 1^ pcr^cm ttD4er no tie, imd tbereibre not entitled to credii 
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But it is npt i]iepe$aar]r to prorp a mvcrk^ <sccort^g tt the 
ceremony ^tke tkureh ^ Enf^Umd $ it issofficieat, M tbc pbin- 
tiff is of any religious sect, to prove a marriage acconliDg 
tP the riten a^d ceremoi\iea of th^t sect li asi Jt^^ Qvakerij ^r. 

9. The oonfeaaion of the ^^e viil be m proof apinst the 
defendant ; but a .discourse between her aiid the defendini 
inay \)t prqved : so letters wiitten to her by the ddeadut 
inay be read as evidence against him^ tho^gl^ her letter ti 
bim will be np evidence for iiixn. 

H. A cqpy of the regisiter of ^ foreign chapel is not evidcQct 
to prove a marriage ; but ifi ail cases except for adulteiy^ 
the acknowledgment of the parties, and the reception by thor 
friends as pun and wife, is sufficient proof of their lax^ 
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2. OF THJ& DAMAGES, 

1. Tbc injury in the cai^cof adultery being great, &• 
damages are generally considerable ; but they depend opn 
circumstances ; that is, they lire increased or dimioisbed 
from the considcratipn of the r^xi^L apd qMali^y of the pltotiff: 
ao fro»i^ the peculiar turpitudp of the cfiac, as if the defendant 
was the friend^ relation, or depepdept of the plaiptiiT; 80 if 
it appeared that the plaiptiffaod hi^ wife lived happily b^f<Bt 
that transaction and acquaintance with the defendant: so 
that tbe wife had filways borne i^ good character till ibcn : so 
that there was a settlement i^pd provisipn for the childreoof 
tbe marriage : all these go in aggravation of the damn^^ 
whick also the circum8tf^lce^ and prpp^rty of tbedcfeodtot 
are ajwaya considered, 

2. On the pther hand, many circumstances go io tA^' 
lotion of the. offence, and mitigatiofi of damages : as if its? 
pears that the plaintiff encouraged the defendapi's addrefiet 
to Ids wife; or connived at it. 

*As in this case where it appearing that this was tbt cast 
from many circumstances ; one in particular, from bisibev' 
ing his wife naked when going into a bath, to the defcndaoti 
the plaintiff, though a man of rank, obtained but ooe ahiifing 
damages. 

So the defendant may give in evidence that tbc plaip^f* 
wife had been criminal wiU;i others. 
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* • • 

&o|t may be proved that she eloped before ; or ihQ\ the B«J'« N. P. t7. 

}ii)sband turned her out of dooi s, and refused to raaintain her, g?^'^*^ ^' 

find that he kept compafiy with other women ; or tlmi he j*er 'lcc. ibid. 
poqsented to the defendant's familiarity with her ; all these 
are proper evidence in mitigation o( damag^es. 

* Roberts V* 

So the defendant may give in evidence that the mfe had Mairlston. tt 

a bastard before marriage : but he will not be permitted to Hereford.! 7 j(n 

give evidence of the general reputation pf her bcmg a prosti- Pw Wilics, C.J. 

tute, or having been sp ; for that may have been occasioned ^'S*>r v. Sic. 

by her familiarity with the defendant himself : though per- ^,^^' *^^ . 

))ap9) after having proved her criminality with other men, it p^^ Foster, J t»t. 

inuy be admitted to go into evidence of hergeneral character. Bull n. V'27, 

3. In this case it was laid down by Lor^l Mannjield2i% clear Smith v 

law, That if a woman is s\ifl'ered by her husband ip live as Allison. 

a prostitute, and a man is thereby drawn into crim. fcwf. that Per Lord Mani- 

no action will lie at the suit of the husband ; for it is a dam- fi«W, Sittings 

age without an injurv i but if the wife lives in such a state of g^ i ^P^?' 
prostitution withput the privity of the husband, it will not • • t • 
bar the action, be she ever so profligate, but only go to the 
damages. Pratt^Ch, Just, declared himself of this opinioQ 
about the same time. 

In an action for crim. con, with the plaintiff's wife, it was Weedon v. 
proved that they had separated and then lived apart ; the Tinibreil. 
husband, upon suspicion of her misconduct, having put her l*^**"^*!^^? 
to board and lodge, and agreed to pay for it : the acts of adul- ^^ 
Hery proved were after this separation. Lord JCcnyon ruled, 5 Verm Rep. 
That the action would not lie, as the ground of this action 
yas the depriving the )iusii.tnd o! the society and comforts 
from the company of hi^ wife. He there 1 ore oon-su^ed the 
plaintiff. 

It is said indeed, in this case, that though the husband's Bull N- ' 2m 
privity and consent to t lie' defendant's familiarity andconn^xt Gibber v. 
]^OD with uis wife WuS ciearly proved, yet that the action was Slopcr. ante. 
held to lie : but ihc aistinction between this case and that be« 
fore laid down by Loixi Mani*ficldy is easily fettled ; the doc- ?°"j^^% 
trine laid do^n by his lordsliip being of un indiscriminate ^j^ RetT'^^ii. 
prostitution, tiiis pnly of a criminal conaeiuon with one per- 
son. 



5. OF THE Pl-EADINGS AND COSTS. 

The declaration in this case states the pffencet ^X making 
fD assault on the wife, ^r. (I^r. 

On this two case^ have occurred .; 

I. As to the Pleadings : S. As to Costs. 

*In actions of assault the time of limitation is four years : Cooke v. Sarer, 
b»t In this aption the %viX^ the acuon being the criminal Mic.S3Geo.3, 

convcrwUon »' ^^ ^^^ j 



2 Burr. 753. 



Batclielor r, 
2 Bi. Rep. 655* 



Doberly v. 
4 T Ur|). 654. 



ADULTERT. 

com'ersfttion and not the assault, not ^iit^ Within «x y«r»1« 
the proper plea under the statute of limitations : it being do- 
dared on as case for the crioiiaal coniirersation. 

S. As to Costs. 

This action is not considered so far an action of assaultt 
Ibat in case tbe plaintiff has a verdict with damages under 
forty shillings that he shall k>se Lis costs : for the special in- 
jury being; the ground of the actioni he shall have iiili cosi% 
though the damages are underiorty shillings. 

And note: This action being founded on a tort, the Court 
refused to grant a new trial in this case on the ground of fx- 
ccaeivc damages, though it appeared that the husband had 
been grossly culpable, even so far as would have jastifieda 
vu'dict for ibe doftaidant. The damages were &O00L 
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eirAPTER VII. 



€Be suction of iflepleWm 



UTJ EPLEVl'N is a remedy grounded on a distress, be- 
JlV ing a re-deliverance to the first possessor of the thing;- 
distrained, on security given by him to try the right, and- 
to re-dclivcr the distress if judgment be against him. 

In treating of. this action, I shall first consider the Pro*^ 
peelings by which Iteplevin is made : 2dly, The Pieadinga > 
under which I shall consider, I. The Nature of the Action^ « 
%vith reference to the Ttiinga for which it lies : 2. With ref- 
erence to the Person : a. The Judgmenfy CostSj and Dam-^ 

1. OF THE. PROCEEDINGS IN REPLEVIN. 

These proceedings, are cither by common law or by stat- ^®* ^^^^ ^^- ^ 
«te J That is, by vmt or by filcdnt. 

U The proceedings at common law were by writ Usuing t InsMJ40y 
mit of Chaneen/y commanding the sheriff to cause the goods 
taken to be re-delivered to tlie owner, under this writ the 
shenff might act yu</ic2a//^, vsid inquire in his own court wheth- 
er the caption was just or not, and give judgment accord- 
ingly ; and this was for the speedy deteimination of those 
causes in whiclvthe people mignt want their cattle. 

But sdir there was an inconvenience in applying to Chan^ 
eery for the writ^ oiv account of the distance and delay. 
This was remedied by the statute, of Marlbridge^ 32 H. 5^ 
4?. ai., which orders, " that the sheriffs on com plaint made, 
^ shall re-deliver the beasts taken." 

« 

Thb is the statute, mode of replevin by fdaiiity as founded^ 
•n the sheriff's precept to rc-deiiver the beasts distrained,- 
grounded on the party's complaint. And for the still fur- t ^^^ T 
ther convenience of the people, it is ordered by stat. 1^2 
jPA. fy M, c. I'-L. « That within two months after he re- 
« ceives his patent, or at his next county court, that the 
^ sheriff shall defiuie four persons^ dwelling at least twelve 
« miles from, each other, to issue replevins ; and the statute 
^ gives, a. penalty of Um fier month for cv<iry montli' he 
**• neglects," 

The 
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Co. Lict. 14i. b. 



ItvAe't F. K. B. 

369, 

* Inst. 159. 



k. Cdwin. 
i Show. 4;0« 



2>ak. 44O4 



Moyser T. Gray, 
Cro, Car. 3at« 



KichnMs r. 
A CI on. 
t Black. Kcp. 
I22O. 

*[ 34S ] 



Horringrton 
3 Mod. 56. 



Prowse V. 

Pattison. 

Hil. 13. Geo 2- 



The sheviff, under this act, may issue his replevin at aiif 
time ; for it would be inconvenient to make the parties wiH 
till the county-court day. 

2. The Sheriff may, oh cptaplaint fiadcibrdcr JiisbwliffW 
make replevin, cither by his precept directed to him or bij 
word. But in such case, if done in the interval between thi 
times of holding the county-courts, he must cntet the phint 
lit the next court. 

But before the actual issuing of the sheriff's precept (0 
^replevy, the party replevying is bound to find fiiegaie rt- 
torno /labcfida. The reason of which was, that as the com- 
mon law replevin was by original writ, the pliintiff only 
gave the nominal fiit^it de firoscqiiehdo ; the codseqociict of 
which was, that it often happened that after the plaiwiff 
had got possession of his goods 6r beastd, which had to 
distrained, that he sold thefn ; arid though the dcfento 
might. afterward have judgment dc retomo AflAwifo, that they 
were not forthcoming. This was remedied by statute of 
W^Bt. ^. c. 2. which ordered, « That the partyi on suing 
"out hi« replevin, should find Jjkdges rff ir/orno Ac^ffftfo- 
" and if the pledges were insufficient, that the sheriff siiouia 
•* aniwer/* 

1 . Under this statute, therefore, the sheriff, whether tk 
i-cpletin is by writ or plaint, befere he grants the ^^ 
executes Ihc other, must take pledges as \9t\\d€^rw^ 
(IS de retorno habendo, 

2. The fticgii de retomo habendo may be by bondy atK! that 
too of the plaintiff in replevin himself, the condition^ 
which should be, hdt only that the plain tiff trould prosecute 
the suit, but also that he would make return of the bw^ 
if so adjudged in law, and also sure harmless the ihcnffW 
their delivery* 

3. But the sheriff tannot take monri/ er cattle tt « P*^ 
or security, in the nature of pledges de retomo habendo i^ 
the process to bring the pledges into court is by *^^Jf^\^ 
to shevt- cause, €^r., and so to have money or goods» 
pledges woiild be an absurdity. 

♦4. If insufficient pledc^es de retomb habendo are taken, tbt 
sheriff, the under-sheriff and the replevin-clerk (thati«'J"^ 
officer appointed to make Replevins, under stat. I 
jp. & M) are all liable tO the defendant, ^0 has ]W 
itlentfcTf retorno habendo. 

If the proceedings, arc by plaint, and removed by ^^ 
orarl^ and the defendant has judgment, he may *ave a 
facias against the pledges. 

But he may hate his action oh th^ ca*^ against the *dj^^ 
if the pledges are insufficient, without any previous 



/ada* against them. 



Tho**^ 
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Though be has a moce summarf mode by modon, as waa 
the case of Bicharda v. jicton^ ntftra. 

In the prooeedin(|;s ag^ainst the aheriiff some evidence Saunders v, 
must be given by the plaintiff of the insufficiency of the pledg- ^.^^^^"?- . 
es or sureties ; but very slight proof is sufficient to throw jq^^^]^, c" p 
the proof on the sheriff : for the sureties are known to him) EulL'll. P.*60u 
and he is to take care that they are sufficient ; as if he does 
aiot produce or name thcm^ it is sufficient to charge hixn. 
JUcSarda y. Acton mt/ira, 

5. Beudes those pledges which are discretionary in the 
sheriff, he is ordered by stat. 11 Oco. 2. c, 19. ^< To take a 
^ iKmd with tvfo suredes in a sum double the value of the 
^ goods distrained, conditiqned to prosecute the suit and to 
*^ return the goods if a return is awarded ; which bond may 
'< be assigned to the defendant ; and if forfeited^ may be sued 
^< in the name of the assignee. 

But if the sheriff neglects to take a replevin-bond, the Court ^« ▼• Lewl^ 
will not grant an attachment against him, but leave the party ejJ*'"* **^ 
to his action against the sheriff. 

^ And where an action is so brought against the sheriff ferr Tea v. 
taking insufficient pledges, the turn recvutred 9/ulU be only to Lethhridge« 
the aaioun/ f^the dUtreta^ not to the sum which might have * ^* ^' *^ 
been recovered against the plaintiff in refilevin^ for as, if he 
had taken a bond to return the things distrained, and as the 
condition of this bond would be satisfied by returning the 
goods themselves, he canoot be liable beyond their value. 

Coneatieii T. 
On this point there has been a difference of .dedslon be- Lethbridge. 

Iween the courts oiXhig'a Bench and Common Fleae^ the latter ^^- ^^ *^* 

having held, That in an actidn against the sheriff for taking ^^* 

insufficient sureties In replevin, the plaintiff may recover 

more than the penalty ; that is, more than double the value 

of the thing distrained. 

Hsk*sF. H B. 

3. Whin^ theneibre, the ehetiff has tsken.these steps, he ^^ 
must then issue his pi*ecept, directed to his bailiff, to make 
xeplevin, and cause the goods to be delivered to the plaindff. 



* — 

And, by stat. pf Marlbridge^ << If die iFeplevin is to be 
^ made within a liberty in the county, the sheriff shall make 
^ his precept to the bailiff of the libertyy to make deliver- 
^ ance ; and if he neglects, or makes no answer, the sheriff 
^ shall, without fiuther notice, do it himaelf.** 

And, by the same statute, ^ If the distress Ixad beenlft^de 
^ in the county at large* but impounded within the liberty, 
^ the sheriff might, without any prenous warrant to the bail* 
<^ iff, enter the liberty and make the replevin /' for the cap* 
Aioo, which it the thing complainedjofi wat in the county at 
larfs. 

Bbb An/t 



3 InsL 139. 14a« 
tU9l 



C2«9 
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Dale, ir.9; 
Hale's F. K. B. 
16U. 

Gawen v» Lud- 

lovr. 

KoIU Ab. 581. 



21iist,139«' 



Andbrstat. l^eat. 1. 3 £d. 1. r. 17. << Iftlie distressliaif' 
<* been driven into any strong hotd> the sheriff, after demand 
<^ might break open doors to make replevin.** 

4. When the sheriff has therefore given poasea^on of hit 
goods to the ploiniifft If the replevin has been by pLdntt the 
defendant has. a day given to him in. court to appear. If the 
replevin has been by wilt alicu or filuric9j there no day is 

.given, for the plaintiff iHis^possessioD of hiaown goods ; and 
as the defendant is supposed to have a demand against him 
for which he distrained, it is his business to make the plain- 
tiff declare : for which purpose • he may at any. time have a 
rule of court to compel the plaintiff to declare. So the plaiiv* 
tiff c^ay of hia own accoAi come into court and declare, after 
which. the defendant is by attachment, brought intocofoitta 
pJcad. 

5. But as it often might happen that the sherilT might be 
partial or negligent, or the matter might be of considerable 
•onsequeuce, in such case. the replevin may be removed ini^ 
the couas^bove*. ■ 

This is by writ oT/iom orr reeordari^ the difference of whick 
is, that the /tone lies wheae the proceedings in the cotiDtf 
court have been by tirriV ; but the rccordari where they bavt 
been by ftlednt : which proceedings the sheriff ia ordered bj 
the writ to record and certify thom to th<i. eourt above. 

Tht/iicdntiff'TazY sueout ^either' wrii noUkout any retcif 
^hnm^ because it is his own delay ; but the defendant aaa; 
QiMign a cauae. And these are good ones : That either party 
is i*elated to tlie losd or sheriff ; that they are interested, (fc. 
And by stat. IVett. %, c. 2. ^^ If the distress had been mada 
^^ fiMT customs or services, and the plaintiff pretends to be out 
*^ of the fee> this was good cause, to remove the cause toirj 
« the tenure.'* ' . 
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3; OP THE PDEAJ>INGS IN REPLETIN: 

. When therefore the plaintiff is brought into court, or 
comes voluntarily, th«.Erst step is to declare .-.-L shall there- 

ibi*e first c6nsdi3er the ' 



P#cree v. IXuket 
Val^s F. N. B. 



nSCLlSLATIQMW 

r. The wVlt of replevin complains of two thin^ ; 1st, 
This unlawful taking; 2dly, The unjust detention. In the 
- doAration it is therefore to be observed, 

r« That if the sheriff has- to the writ returned rcfiiegimrt 

feti i there the replevin goes only for damages for the cap- 

•^ti<iniand the dedaratioa is In. the dttimtit :. but if the sheHff 

has not made the return of refilcgiari/ed^ there the dedara* 

' tioD must be in dcHnch for ttie plaintiff in the latter case basr 
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^imt possession t£ his goods or cattle ; and he shall in this case 
recover as well the« value of bis goods^ as damages for their 
^unjust detention. 

2. " The declaration shoiiki be certain in setting ociit the Moore v. 
" number and kind of cattle or. goods distrained ;" for other* Clipsam. 
wise the sheriff would not know how to niake deliverance, if ^"**''^* 
it should be necessary : Though this fault might be cured 
by the avowry^ both parties agreeing on the number, and na^ 
tore of the. things. taktn« 

« 

But in^uch case the sheriff may rcqfuire the <lefendant to g^n j^ . j^ ^^ '- 
shew him the p^oodn. And it would be a good return to aay, 

'nuUus venit exJiarU defejidcntisAd oatendendum bcnalst cafalia. 

. ■ ■* ■* 

On this ^fround a declaration in trover de iina fmrcella lin^ Kempstw^. 

eL was held ill for the uncertainty of the description. Nelson. 

Gilb. Rep. 233. 

But a declaration for fourteen skimmeta and ladles oraa Brown V. 

held to be good. iJ**"*'"^^- 

,^ • .. 2 Sira. lUiS.. 

S. It is not sufficient for the plaintiff to state generally ^ta Head v. Ifawte 
his declaration the taking in such a vill or place generally for S?^*^' - »,. 
a venue ; but he must partici^larly set it out ** afi a certain ^ Ejj/'gsig 
•f^/fl?^ f<7^^f</i" jt?'f.,j .for by. alleging the vill geDerallyy per- 
haps the defendant might have a right of freehold there him^ 
self ; but by mentioning the particular place in the court, it 
jihe W8 the 4efen^iit id what lo >m&ke title. But thjs should 
be taken advantage of by special demurrer. For if the de« 
feodant does not demur, but pleads non cefnt^ the count shail m ^35 1 1 
«tand ; for if there was no. taking, the place is-, immaterial. 

But where the defendant so pleads no» ccfiit^ the plaintiff johnsop v. 
^ust prove the- taking at the filace mentioned in ihe declaration ; woolly pr. ' 
for as the defendant on this issue does not insist upo;i a re<^ 1 Stnu 507. 
turn, but depies the taking,.Xhe place, is mateiial to ascertaia 
the foct as'faid. 

4. The plaintiff may dedare for several takings, and at scve- Htle's F. N. 3. 

ral places ; pai^t at one time or place, and pait at another t 16*« 

And if the plaintiff alledges two places, and the defendant ^"^1- N. P. 54. 

answers only to one, that is, if the plea begins as an answer Weeks v. 

to the whole, which in fact is but an answer to a part* it is a Speed, 

discontinuance, and the plaintiff must not demur, but takfe Ju^c'^J'ir 

his judgment for that hy mMl dicit,; for U he demurs or »^*Salk.I7. 
pleads overt the whole action is disconiinued. 

3. or THE PLBAS BY TR& DErEN]>ANX. 

Pleas by the defendant are either in abatement or In b&r. ' 

1. PLEAS IN ABATEMENT 

Are cither such as o^^irj»«^v«.inducea rctum,or such as 
w^gtdre a conuMnce or claim. 
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JPorter. 
Saik.94- 



Co.Litt.l4$. 



Siak.9S. 



'WildnuoiY. A«i flrtt, It the defendant pletda << that the goods mrt fif 

?*"^''' 02 ** /irq^«-'y qfhiiMtlf, or of ^ •trongcr^* this plea neither tic- 

8 L«v- 5«, jjj^^ confewcs, nor aToids the caption, but shews that th* 

plaintiff not having any property in the goodsy has no right to 
hare them delivered tc him ; that therefore the writ shomld 
be quasliedy and he (defendant) have a return of the goods. 

Therefore in pleading such matter, the defendant rneed 
make no claim or suggesuon to eiititie him to a refnniy be* 
cause he had possession of the goods before the replevin, •! 
which he was deprived by tiie plaintiff, who had no xig^« 

8. As to the second case, 

If the defendant pleads ^ that the goods were the p r o p etqr 
of the plaintiff a7/d another ftenorLt** as this ptea only goes tp 
the form of the writ (the plaintiff alone not having the prop^* 
erty) the defendant must add a conusance or claim to entixk 
him to a return. 

V 

*9l> if the pldintiff declares of a taking in onepIttttjtmA & 
defendant pleads that he tocAt the go«n at onotheTy m this 
case he must make conusance or airow for a returo ^ fibr sudi 
plea does not disaffirm property in the plaintiff; and the de- 
•j^ndant must shew a right either of posseaaloB or propeity id 
have a return. 

. And in sueh case the pteintiff ought ina to tratitrse the 
matter of the conusance ; if he xioes, and demurrer be ymA 
bn it, it is a discontinuance, and the defendant «haD hive 
judgment on it. He should only reply to the place travetacd; 
for to reply to the conusance would be to plead double. 

Co, LituliStbt ^^^ ^^^9 Thz\ It is a general rule that the plalndff motf 

have the property of the goodf in him at the time of the 
taking, or he cannot maintain replevin : btit a ^>eelal pra^ 
erty will be sufficient to maintain the action. Therefoit 
if the defendant claims property in the cattle or goods, the 
sheriff cannot make rtptevin, for that might be to give the 
goods to a person who had no right to them. This b where 
the replevin is by plaint ; and in such case the plaintiff may 
have a writ de ftrtiirietatt fitohanda directed to the sLeriff, 
-who is by an inquest to inquire into the property} and if it be 
found for the plaintiff, he must make deliverance ; butifftr 
the defendant, he can proceed no further. But if (he teplevia 
has been by writ, if the defendant claims property) the shefif 
MhotUd make hi§ return to that effect j and the suit ^all gocoia 
the Common Piea»^ where the property shall be finally tried. 
It is in this stage the pleas beibrememi<Mied come into ques- 
tion* 



Wa*t»v. 

Hagden. 
Cro.£liz.3r2. 
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^dlyi Pleas 1r bar are the foUowkig 



m 



1. The general issiie : 8. The statute, of Umitadoit: ^. 
Ajuauficauon : 4# The avowry or conusaDce. And, 

V 

1. OV TBB GBNE&Afc IBSUB. 

* 

The general issue in replevin is non cefnt ; and this plea Bro. Rcp» 5, 
confiDes the issue to the faking^ for it allows the property to 
be in the plaintiff ; and therefore that being admitted by the 
plea, no evidence shall be admitted to disprove it. 

2. If the defendant pleads nan ce/ntf if he does not insist on i stra. SAf. 

a return, he may prove the taking to be at a place different BuU, N. if, S4b 
from that laid in the declarationi and it ahali be good. 

This is provided the defendant never had the cattle in the [ 353 1 
place mentioned in the declaration at aU : for if the piaintiff, 
can prove that the defendant had them in the place laid, he 
will have a verdict $ though if the &ct is, that the defendant 
took the cattle at another place, and oniy bad them in the 
place mentioned in the declaration, in the way to poi^nd, h^ 
ought to shew the matter specially^ 

S. or TUB PLEA or THE STATYTE Or S.I||lTATlON8. 

3. It is enacted by Stat 31. Jmc. I.e. 16. <« That actions 

M ot replevin, ittust be brought within «r> pearM after the: ^ 

«« cause of action accnied^ so that the statute of Umiuuions 
'< is a good plea in bar." 

\ 

3. or THE PLEA or JUStiriCATIOK* 

** A plea in justification admits the oaption, but denies the 
« injustice of it." 

1. As is the plea claiming firofierty cither in tk(S dtfendant Frcsgntvc*,- 
himself or in a atranger^ yrhichj before it was shewn, might Saundeti. . 
1^ ple;ided in abatement : but it may also be pleaded in bar, SJIm^' _ 
as ii destroyh ah right of action in the plaimififs for if the Nonh 
property ia in the defendant himself, it is clear ; and if ii is 2 Lev. 92. 
in a stranger, the defendant is intitied to hold the goods 
against ail persons but the stranger himself, and therefore 
has a right to return. 

Therefore, where the defendant pleaded, That at the time Sir NicbolM 
of the taking, the property was in Lord A^r/A, not in the Bacon's cm*. 
j>laintiff, he was held to be intitled to a return. C'o* Kli^* ^'^^' 

^ 3. A distinction is to be observed between an avowry and 
a justification. 

A'l (rv9wry always goe9 for a return^ and therefore shews a BullerN. P. SSi 
•ttbsisiing rij^ht at the time of the avowry, as made ior wit, I^»'^v. Ab.fiS8, 
esc. gr. but a fiiea in justification does not ahoays go for a return. 
As, for exaaipte, Where the original taking was lawful, but 
ia not ao at the dime of the plea pleaded. 

Aa 
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Hott. M. 319» As where th% lonl distrained for homage, tlie tenant di«i, 

and then his executors brought replevin, the lord should 
Juitffy the cafition^ because \|L wtis lawful when Ikiadc : btit tt 
not being lawful to detain the goods after the tenant's death> 
he therefore could not avow ; for he was not entitled to a 
'Xttttnh though he WAS exemptlFom -damages. 



^. OF THE AVOWmT. 

« 

An arowry is an acknowledgment by the defendant of ibe 
1 354 1 taking of the beasts or goods, and setting forth the cause of 
taking them, for the purpose of having a return. 

Ifthe^ofendant was not acting-in his own right, but as bail* 
iff to another, he is not said to^vaw, but to make c^gmzance. 

Under this- head I Yhall consider, 1 . The form, or how the 
avowry is made : 8. The avowry considered with reference 
to the things for wliich it lies, which includes, Ist, For what 
l^ood causefi it may be made. Sdly, For what it cannot be made^ 
9dly, Of the avowry with reference to the persons making iL 



4^ ROtr THE AVOWRY tS tO BS ^AIME. 

t* At common law the lord was obliged to avow on bis real 
tenanc When alienation became frequent, this was attended 
with much difficulty, but was remedied by stat. 21 Hen, 8. c. 
19> which enacted '< That the lord might distrain on the lands 
^^ holden of him, and avow generally, as within kis fee, with- 
oat naming any tenant in particular.' 



It 



^ Co. 98. a. ^* Though tKe words ef the statute are, that the ford may 

distrain en tht iarnU within the lord's fee ; ydt if the Aosc^ 
have Seen driven off% but pursued bj fresh suit, the lord may 
distrain ^the lands. 

Co. Litt, 26S. K 3. Notwithstanding the statute, the lord may still avow, 

cither at common law or under the statute, at his election ; for 
the words of the statute are, may avow. 

S. Though the lord may avow iK'ithout naming any per- 
son against whom he so avows, yet be must allege seism 
by the hands of some certain tenant, within forty years. 

Ibid. 4. If the defendant avows, according .to the statute, every 

plaintifTin the ^replevin or second deliverance, may avail bin^ 
self of every answer to the avowry Uiat is sufBcicnt, except 
tlisclairoer, which he cannot have as the lord avows upon no 
one certaiiv «• 4* stat* 3 1, /f. 8. 

s. 

Lagr V. Fiaher. 5, Xhe defendant in his avowry in tMt^casc, mentioned the 
Crtf, Eliz. 246. ^^^^^ qfthe tenant^ which the statute does not require, but 

jconclttdedf ^^ 9ecundum tiat,** 8cc. It was nevertheless held 

weU 
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weH mthin the statutei though the name should' not ha^ 
been mentioned. 

6. Where the tenant conveyed to the kin^, and the king Broker V4 
f^*anted the land over to B. it was held -that the lord c^uld Smith, 
not avow upon -0. ; for by the tenant's grant to the kingi And. 159. 
the tenure was ^t an end» as the king could not hold of a [ ^^ I 

subject : therefore the lord should tiave- declared according ' 
to the circumstances of his case. 

J^Qte ; If in replevin either party avows or juatifTes under ^^j?^ y^^^**'^* 
a particular estate,* the commencement of k must always be co.3titt.28Si. 
shewn. 

This statute is general, and' extends to^all distresses madb 
by the lord, as for rents, customs, services, &c. 

^ And its provisions have been more univeisally eadended) 
as will appear under the head'of^Rents* 

These cases go to the form of pleading* I shall now 
consider Replevin with reference to the things for which it lien ^ 
•r what arc good, cattacM ofjivowry^ and for what it caxmot be 
made; 

1. WHAT AR£- GOOD CAUSES Ol^ AVOWRY^ . 

' , Wherever the party has a right to distrain, there he may 
well avow the taking. 

' Under this, it-will therefore be for Consideration for what 
. eauses by law a distress may be made. 

These are, 1st. For rent arrear. 3dly, For damage 
feasant. 3dly, For fines or amei*cements in courts leet or 
l»aron. 4thly, For tolls or customs. 5thly, For suits or ser- 
vices claimed by custom of the man«r. 6thly, For Pooii^s 
yate«. 

And, First, Of distress for 

I . RENT-A'RREAR. 

By the common law a power of distraining for rent was Ce« Litt. l«3i 
annexed to the person to whom the fealty of the land be- 
longed': and whenever he made any grant reserving the 
• fealty, and rent to himself, this was called rent^ervicc^ aitd 
•for it by eommon law, lie eould distraih. 

But where he parted with the whole fee, reserving a rent, IM, 
but in- the grant reserved a power of distress, if the renfwas 
■ in arrear; iq that case, as the -power of distress arose, und2:r 
the grant, it was called a rerit-charge. 

lienti 9ec are rent* granted in like manner as rent^charges, ^^^* •• 21fti 
but with no clause in the grant reserving the power of 
distress : for these, therefore, no distress could be made at 
cominou law. But it is now enacted by statute ^ G«o. 9.. 

c. 94. 
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REPLEVIN. 

«. 96. ^ TJiat rents mc, rents of Msize* and diicf tents, may 
now be distrained for : so that now all rents are on the same 
footiirgyin point of distress. 

But 1st, if the daase in the lease is, « That if the rent 
be behind, being dewumded at another filafie beude the lamd^ cr 
ijfthe peretm qfthe Ueaee, that the lessor maf <&straiii :" there, 
^the les§cr dietrnuu vdthout uny demand^ it is unlawful ; for 
the form of the demand is different from what Uie Ulw i^ 
quires, and must be complied with. 

But, if the xdause is, « That if the rait be bdiiod, hdng 
lavffuliy demanded, that then he ma3r distraiu ; it is no note 
than the law speaks and therefore the leaeor may dUtram 
fdthout afireviaui demand : for the distre^ is itself a demand. 

<< But where there is any ficnalty annexed to fht bon-pay* 
^ mentofthe rent, and n distress gpivenfor it, there a' dej 
^* mand ihust i>e laid.** 

As where the avowry was for rent ^pd a fumine ft€n$, 
and no demand alleg^ed, the avowry was held to be clearly 
in for the nomine pan^t, for the want of a demand, but eood 
4oT the rent : and the defendant had return for that. 

^ut where the issue was on a collateral matter, 
conceant ; though there ij^as no demand laid of .t^^ 
fi^na, it was held to be cured by a verdict* 



fi. Where the pUintilT who was tenant in tte^ granted 
lands to trustees to the use of the <fofei:dant for -tdBety-Biae 
years, the trust of which term was to secure an annuity of 
-%SOLfieT annum to the defendant widi power of (Stress, if 
»in arrear, and he had distrained ; it wa^ objected, that the 
legal estate being vested in himself, ^hat he could not dis- 
train upon lands in his own possession ; but the Conrt over* 
ruled the objection, holding the grantor to be gttaMi tenant 
to the defendant at a rent to the amount of the annuity. 

3. " Where a man is 90le aeUed, or hat title to an entire mif , 
o he should distrain for it all at once ; for the law will not 
M ,allow multiplicity or splitting 4>f actions." 

V 

And therefore if the defendant avows for half n year'# 
or a Quarter's rent, he should set out how the rest vfos ^aii^fedi 
for otherwise there may be another distress sind avowry iqr 
the residue. 

^ Sttt If the defendant avows for more than ia diitf 
M though the avowry is for that reskson bad, yet it may be 
« cured.'* 

*A8 where he avowed fpr rent due at Mtchaeimas^ and the 
distress appeared to have been made c^n the 96th day d^Sefi^ 
temder; which was three days before AKckaelmas ; it was 
held, That though the avowiy wa» bstdOfor.ite judgmeot 



H td have-a ttxxfm rrttj^Iermble tiUaU tXe rM Sowtdfinr 
1 4 p^di and so wcwld bb for more thali #at due) «< yet that 
** the ddfendiOit might, befdre jadgment, abat^ AUavoitfty 
for 90 much 09 foot cUdmed u MichtulmoM^ and take his judg* 

ment for the rest. 

^ 9iit #berb on< is not so seixed, or Aot notaiott Htfe i^ 
<« Mr w^o/f r^Tf ti he cannot atow alone, or hU arowry shatt 
.« be bad/* 

Alt where bl re^vin the defetidimt made etmaonct ts Stedman vw 
bailiff to th6 Cotmte^s of SiUiSifryj for rent*arrear, and shew- Bates, 
ed that the lessor was seised in fee, and died, and the rever- ^^^ 1^* 
aion descended to the Countess of SaUabuty 4md her 9i9ttr • 
Km demurrer, the CdUrt held the conusance to be bad; for 
the rent is an entity inheritance, and the ttro slaters msd&e. 
6ut one hdr, an^d so should have jc&ned. 

I 

<< Where lessee has efttet-ed un^e^ a l«^a!i^; thoag1> A^ entryt 
<< ha* been tortious j 3'et it seems that thut shall not avoid Xht 
^ payment of the rent, but the avowty for it bt good.'^ 

Por whcns in replevin the defendant avoWed fot tehty Macdoimel 
undtra lease dated the d4th of Jtwr, hdfetid, a pried. 5^4 Jfaie, %^*'^' 
etc. vinate cufiUy the pla'miiff entered on the 9md 9irh <f ^ ^^* ^^* 
Jane ; on demmter it watr objected; That the ptamtiff was 
a disseisor, by entering on the t4th, when his lease did 
not commence till the day after, and consequently that the 
possession Was not under the lease, but by virtue ot a tortious, 
fee ; but the court gave judgment for th* avowant, for thai 
there was a great difference between this case and an eject* 
ment ; for here^ be the entry tortious pr not / it doconot drt«> 
charge the contract for the ftutfmenc qfthe rent, 

5. << Though the defendant may have good title to the 
^ rent, yet may the diatresar be tortioua.'* 

As if he comes on the land to distrdn,. and the tenant then ' Co. 147* » 
tenders thearrear9 due; in such case, if he distrains ^he 
cattle, it is tortious, and the defendant may replevy. 

> . * 

But it is noteuflk:ient for the tenant to say that be waa' Crawlsfn 
on the land on the day, atid ready to pay the rent ; for if he StUlingworth. 
did not tnake a tender at the time ^fthc dUtteu mttdcf the tak" ^^'^ ^4* 
ing is not tortious. 

* And the tender mu9t be before the imfiomnding s for then tho Pilldiigtoa w. 

goods are in cu9todiA legi^. Hssdna*- 

Cro. eTis. 8U« 

6, Many (Sftculties formerly oceuiTed in avowries; from £ S#f ] 
tht circumstance of requiring the defendant to set out hia 

tide at large. 

This has been remedied by statute 1 1 Oeo. tjc. 19. whkk 
enacts, ^ That the defendants in replevin may avow'gettori^' 
«< ally, that ih»;fjlaintiff held under siVfSh an anidoi If c. at auch 

C c c *^ certain 
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'< certain reoti .during, the time tbat the rdkt so dlstrMDcd' 
" for incurred* which rent still remains due,*' Kvithout scttirX 
ou/ the grants tenurcf or title of nxh landlord or lessor. 

This statute was inDdc for the benefit of landlords^ that 
after the tenant had enjoyed the land, he sbo'uld not be alloti - 
td tQ pry into tlii: lessor's title : therefore^, if the defendant 
ai'owg under the statute, nil habuii in tenemcntis is a baH 
and inadmissible fdea^ for it attempts to bring the lessor's ti* 
tic in question ; for if the premises were in mortgage, for 
example, tlie defendant^ if this plea was aUlo)ved, could sot 
recover his rent, which the statute never* bad iB contempSa- 
tion to p;:eveut9 but taUicr to <assist. 

Before this statute, in cases qf'cofiyhold^ "where the title did 
Dot come in question ; in avowry for rent^ it was sufBcicnt 
for the defendant to state his being seised, ^r. according t<v 
the custom of the manor, at the will of the lord, withom 
staling fl»y admission under the surrender. 

7. By- Stat. 3i //. 8. c. 5T. " Tlit executors and admim sirs- 
« tors o/" tenant in fee, in tail,' or for Kfe, of rent-senrices, 
^ rent-charges, rent-sec, or fee-farmsy may distrain upon ibe 
<<. lands chargeable, so long as they remain in the tenure and 
^ occupation «f tiie tenant' who ought to have paid* or 
<*\any person claiming under him by pjurchasc, gift, orde- 
^ scent." ' 

<< And the ssime remedy is given to . husbands seised u 
«♦ right of their wives or other pei^ons, after the death of 
^^ xestui que vie** 

Under thts statute it has been held,' 

r. ^ That it extends but to the persons mentioned in i:, ^' 
•«■ executors ^ Sec. not to otliersj though in similar circuui- 
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As where tenant for life of a rent-charge confessed a jud^ 
m^nt, and an elegit issued, under which the rcnt-cbargcwx.*. 
extended : tenant for life died, and the conusee distrained an' 
avovfcd in replevin for the^ arrears incurred in the lifctiiCL 
c^f the tenant ^r life : on demurrer, it was held to be a bad 
distress, and not warranted by. the statutes : 1st, Because 
the case of a conusee is not enumerated in it : Sdly^ Bccaus?* 
he comes in X\x^fiostj not under tlie tenant fo'f life. 



eo.Littrl62» 



HoolvBell. 
XRaym^lT'S; 



"2*. The wotdfe of the statute are, " ot tcarants' Jn lee-uil* 
or f<ir life** This, Lord Coke says, is to be intended of 
tenants fmr outer vioy so long, as cestui que vie JiveSf who 
T^dy distrain under tin; statute, though bjr common law the v. 
could not do so. 

' Bat it 4)as sifice b«ep. extended -iq all tenants for llfe^ as-tt 
thp executor of the grantee of a rent-cbarge« 

Tb'- 



•REPLE\rtN> .^sS 

• 

The statute makes tio mention of Uases for year», anH Tarnerv^Xee. 
^then fore it should seem that the executors of irssee or gran^ ^^- Q**- 4Z1. 
tee fl/a rent charge for yearsy if he so long lives, were not with- 
Jln the statute, and so'coold not distrain for arrears due4ii ti>e 
iifc-tiroe of their testators ; for he was XKit tenant in fee-simple^ 
;fee-tail, or for life, of such A rent. 

Howcverin in notion olf. trespass for<!istcainin^.the pUin- j^^J^^.^' 

tiff's goods, it appeared that the defendant was an executor yf^^t, mjc. 

anddistraincdthe plaintiff's goods \^rren/-arrftfr Jwe to his 25. Geo- 2. 

Ustator cm a lease for years,^ and Lord Chief Justice Lee held Bull. N. P. 57. 

the case to be witlun the statute: and thft defendant . h%d a *Q-J,^"°^ , 

»verdia. see for years." 

But it has been heW, Thatlhe -Statute does not extend to ^^^' ^^' 
rents out of copyholds, 

3. The statute gives no new right of distress which th6 'Co-Litt. I62.i> 
: testator had not ; therefore if the tenant had granted awaf 

or deprived himself of the right of distraining, the e&ecuiof - 
cannot dp it. 

4. So under the words of the statute, the distress can only ^W. 
^ made 9n the tenant in v>ho9e hands the lands vrere eharge^^ 
Mcy or some ficrson claiming under him ; and therefore not in 

the hands of a person claiming by title paramount : asif the 
lands should <r6cA»i/, a disti*e%S could not be madt: when, in 
thl5 h;inds of the lord. 

And therefore in an avowry by execntors ora'dministratots Miles v. WU- 
who have distrained for rent-arrcar, they should properly loughby, 
aver " that the land remains in the possession of the tenant who ^'^* ^^* ^' 

'^ught to have fiaidj or some person who claims under him ;*' for 

vto such cases only does the statute extend. 

But nevertheless a -general arcrmcnfin the avowry, that HooW. BcJl. 
the lands were subject to the distress of the executor accord- ^ ^^' Kaym. 
•ing to the form of the statute^ was iicld tc^bc good. ^^^* 

5. If a person distrains as executor or adminj^&trator^ he ^«*«^"v. 
mustbringhimself within the statute-: but where the avow- jig^'^j! 

ty was as administratriuc of rent, to which the defendant was r a^ ^ . 

entitled in her right y h\\fi nevertheless had judgment ; that ^'' 

'partrespecting the claim as administratrix being rejected as [ : : * 
surplusage. ' ^ ' 

•And notcy in general. That if :£he (liefcndant ^vows for rent Bcwlci v 
in arrear at ^Hchaelmas^ and at the -time of the taking : the V^^- 
avowry is good though it does not say " and vfhich is yet un-- ^^•i*^ 283. 
paid s** for the avowant avoids the injustice of the caption, 
"if he shews that the rent was 4n arrear at the time of taking the 
distress ; and no tender after eoul^ make the distress illegal. 

And so there may be judgment in replevin, thongli the ^opcv^Skinnw. 
patty mis-recites hi9 title, provided he shews a good and ^^^' "** 

subsisting 
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«ubtt9tiiv <tt)^ Aa wli€;re i» Uii& qu^ thep^ny stated Uoh 
aeli M entitled) under % lea^e oi^dc tin: SOthof Marcl^ an^ 
the jury found U tb« 2^^^ of ^^^^^A « U V«^ l^cdd tQ be jfooj 
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2. or AVOWRT FOR DAMAOE YEA&AMT. 

This taking Qf ca^lp Qr goQds dapo^e fit^aaaBtf majr be ci- 
ther for a tr^spfAsa dop^i \p^% To mf^^ OVKQ b|>d ; ddiy^ Ta 
<;ommoQs. 

I. In the case of distresses for damage feasant to ofurVoea 
landj it is sufEcient to o))serve, 1. That the distress ibr it may 
be JQadp in. the rUifhtj which in ther casea^ of distresR for icot 
cannot be. 9. TJiatthe distress must be foade^ ^MU the 
bwMf are actuaiiy on the landy for if they are driven off bcfere 
tbey are seized* th£ person oa whose land they were canDot 
follow and seize them. 3. Where the distress is ior damaif 
feasant^ the party may t^er amends till tbe caHle are iai* 
pounded ; but after that it is too late^ and a tender to tk 
bailiff is not good* Vide Dova^tcn v. fayne^ Poei, S74» 

3. In the cases of distresses (» ^^n^age (eai^t %d €Bmm9h 
the (^ue^tion ia of more extent. 

Injjuties to the coipmoner's right of comiRon may be conu 
mitted. 1st* By the iard putting in beasti not conuooBable, 
as hogs or goats ; or by surcharging it : Sdly, By aaother 
commoner who is guilty of th^ aame offences : Siflf » Sf % 
mere stranger putting hia cattle op the oomTPon^ 



Trnlockv. 



1. AatO'theLflrd^ 

It is a g^cr»I nale» that a c^mmoanr cgsmpt dUtrgm tkt 
lord*9 cattle Jbr eurcharging the common^ except in the c»s 
where the lord haa at the time no right tQ put any cattk tit off 
on the common. 

*As where the custom wa% tliat the land was to Ik emUrt* 



^v^ A w ^« /y^rwA every second year till Lady-d^^ during whicb 



506. 
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the lord was totally ^zdyded. ; during thot tme he put cauk 
on^ aDd it was held. That the ^mmoner might distrain tbcA 
be having then clearly dq right to pqt on any cattle whatever* 



Dixon Y.James* 
aLiitw.1338. 



3. In the Caae c^anoCber Commoner. 

Wberevera commiooer is entitled to eommoii^^ a certoit 
number 4>f cattlcf aa tei| or twenty> there if be surciiargea the 
commoni another commoner may dUntdnthe overfduo ^ for la 
^uch case the number being settled^ the injury to the tigbti 
of othersis erident 



REFtEVlN. n^h 

But vbcrever .the jcommoner's figbt^ puUing on cat* Hall v.. 
tic is not ascertained in fioint of number (a$ for example^ if ii Haidmg. 
depends on the number Qf z^cres which he holds) so that lie ^i^^ff' '2^w 
has a colour to put in some cattle : in that case, though he 
sxKiV exceed the mit^ber, another commouer eannaf distrain 
bis cattle, but Is dviveu to his vrit of admea;sui*cm^ of conk* 
nion : for as well in this case as that of th^ lord before, the 
commoner is not to judge for himself rohere a %vrong is nor 
clearltf. commitudy buc must repur to a competent and indijEEer<^ 
eut jurisdiction by writof admeasurement^ or he xxuy have 
jan uctioa on the case for Um: surcharge of the coipmot). Jf^ost^ 
pha/i. oj Tres/iag^^on the Ca»e* 

In tbi$ case the commoner claimed a light of common for S. C. 
two sheep for every acre he held : so where the commonep * ^""' '^J^' 
claims common for cattle levant and couchant $ in these cases 
^noth^r lukinmoner cannot distrain, for the number defends 
on the land b possesion of |he 4»)iu«one|r> as4 9uch cattle ao 
fire necessary to manure lit 



3. iatiiecase of a Stranger. 

The cpunmonier may diMrgiAAh cattlfi. witAimf dtfngcv^ Uf 
be baa no colour of Hght. 

In general, as to this avowry for damage fbasant to com* 
-ISkon* it is to be observed) 

L. << That it is diffeient where it is £pr a number certa^i op 
^ uncertain." 

For if a man prescribes for a certain numher qfcattte^ it ij ^^ibb^^' 

not necessary for him to say t/tat therf were levant or couchant i j V d. Raynu 

l^ecme it is no prejudice U^ the^^wnei: of the soil, the nyxm* 726, 
bes being ascejPtaine4. 



♦But where the number is wuertainj mUvtmt and c.oueAani^ / Harding «. 
for e:?ample, a prescription Car all cattle It^vant and couchoJit 5?l^?f °'^' ^ -, ! 

viU be good, and need not be for all his catUe ; for levancy buU N v 5ft i 

and couchancy are terms sufficiently aaceriaining what cattle #r L^^ -, ; 

jpjtay be pux in ; for no wore shall be said to be levant an^ *- ^ \ 

coiichant than the land is sufficient to maintain ; and if the I 

tiainsiff was guilty of any fraud, as to Uiat the defendant ma|r 
take advantage of it by pleading. 

a. « If a^onunoDer j|uUfie« under a right o£ commoD, H 
<.< pust be by good midJaw/td/u-Meiifiiion." 

Therefore a l^rewripdoQ that every inhabitant of a vitt 6iw<w*«tff two. 
•UpiiJd.have coroaum withio such aplac*, ia l»«4. 6 Co. 60 fc. 

FoMBch right would be tranaitory aadunceruia, fork AwMFowlerr. 
would follow the person, and for no certain time or eatate : % gy. ,6* 
kw custom ought to hare certainty and continttance. 
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So on account oUbc some weakntss of estate, a prescript 
tion claiineci by tht: defendant, as occupier of certain jncsmuu 
gts to a rigiit of common >va3 adjudged to be ill. 

3. " VVhcrcver a commoner relief on a prescriptive righ( 
<< to common, he ahould yet out l/texo^ole of tke fireacrifiUon 
" as in fact it .is." 

For >There the defendant preacrtbed generally lo have cora' 
mon in the locus in quo^ and the jury found that he \9z% enti- 
tled to common by prescription, firout^ Spc. fiat/in^ /or i: id. 
yearly to the filaintiff ; it was on the verdict adjudged for ite 
plaintiff ; for the fmying was part of the prescription, a coim^ 
tion precedent^ a^d should have beqQ ftet out iw pleading tbc 
prescriptioQ. 

*' But where any coHaterai matter is cormected wth the fire- 
^( Mcrifition^ but makes no part of itj it need not be set out." 

As where a copyhblder prescribed to have common, and 
t\ie jury fcnrnd that he was entitled to the common, l^u: thaX 
it had been the custom to pay yearly Jhr the same an hm and 
fi'^e eggs tp the lord, it was held that the prescripttoo was well 
pleaded, for the payment of the hen and eggs made no par( 
of the prescription, but was a collateral demand, or rather a 
prescription in the lord's fayor for so much. 

So where the plaiutiffsetout a prescriptive right to bury ia 
the chancel of the church of Os^&estry^ and this was found to 
be so ; but further, that two shillings had been used to be paid 
to the church for every person so buried^ it was held. That the 
prescription was well pleaded, for the payment was .coltate» 
ral and no part of the prescription . 

4 

4. << Under a presciiptioQ for common, the commoner 
^' must proirexhe v>Ao/e ojf the prescription as he has laid it.^ 

As if he prescribes in his avowry to have common for aB rm« 
monable cattle^ and upon issue joined thereon he gives in er« 
dence " common for sheep and horses anly^" it will not main^* 
tain his issue ; for a prescription is an entire thing : but if 
he htfd a general common^ i.e. /or all kinds o/ cattle, and prc- 
arcribe for common Jbr any particular sorty it had been good, 
for it is within the general prescription. 

So where a commoner prescribed for common for aH 
the beasts levant and couchant upon a messuage, two hun^ 
dred acres o/land, fi/ty acres of meadow, and^^y of pasture 
in/our tovmsy and the jury found that he had common as be* 
longing to two hundred acres of land, twenty of pasture aod 
meadow in two towns only^ and not in the other ; judgment 
was given against him, as having failed in his prescription ; 
for the prescription claimed wah more extensive than that 

pi^ved. 

"ft$t 



^ fiut T^^helie llic4larurf of the prescription is {bund as"' 
^ laid) but vaviant only in the (quantity of land to which it eX' 
^ tends^ the prescription shall be held to be well laid, for it 
•« is the sarae prescription.'* 

As where one prescribed to hate common lo his messuage, Gregory ^. 
und twenty acres' of land, and if appeared on' evidence that he J?***'p.,. r-^i 
had but eighteen acresy it was held to support the prescription ^'°-^"*- ' 
as laid. Bat if he had ten acres of copyhold and ten of 
freehold, he had failed in hi's prescription, for he could not 
make a prescription for both ;* so if it appeared on* the evi- 
<lence that part of the land wa» copyhold an hundred years 
ago, though then it was fr&ehold, there too he hlid failed* 
For as the prescription nuist be beyond the time of legal 
Tfiemory, it must have been' different then^ ftxim what it was 
at first, and so tliere could be no prescription as was laid, 

« And so if the nature of the prescription retnaitas the* 
^ samc« but it is found to bo more amfiie thaH was laid, it* 
« sh Jl be good.?' 

Aswherfethe prescription was, to tetfeei* horses yrom .and' Johnson v. 
afccr the ftwt of the Pentecoet yearly^ and the verdict found Thoroughgo6d« 
that tht-y had used to do it on tlie day before the Perttecoatj Hob. 64. 
on the day itself, and the Afonday in the weelcoF the Pente< 
eonty and afterwards durihg the year at pieasure : this finding 
being more lar|;e than the prescription as laid, was adjudged [ 364 ]. 
-well to support it. 

5. Wherever a copyholder prescribes against a stranger , Vtzrct v. 
Be must prescril>e through the lord : but where he prescribes ?**^^V r^. 
against the lord hinuelf he must allege the prescriptidn bj^ ^"^ ^^""^ «*^- 
^ay ofusagt: 

That is, a9 against a stranger^ he mUst say, ** That the Anon; 

lord of the manor and all his ancestors, and all those whose ^^^/hold crse» 

^tate he has, have had common in such a- place for him, ^q^ ^15 ' 

and his tenants at will," t^'c, and that shall be good for the ld.3i.U 
copyholder : but as agaimt the iordy he must say, " That 
within the manor there is such a custom," isTc. 

i. OF AVOWRY r^R FINtS AnO AMERCtMEKt^ 11^ COUfl^tS" 

LEET OR AAROK. 

1. For offences which are within the conusance of the Hitl v, 
steward of a court-leet, and ofvffnch he hath a view^ he may ''«»"'bc*J" 
assess a fine, as for a contempt or disturbance in court : but q'^^^ •b ^^ 
fbr offences not within his view, he can assess no fine without g q^ I, 
firesentmenty {or non ro»5/ar, whether the party was resi* Res. d^^* 
dent within the leet or not, or what cause he had' for his ab- 
1 sence. And therefore, where the steward assessed a fine/or 
ftot coining into court to do iuit, for which the distress was made, 
it was held to be iil ;• but it seems he might be amerced : for if 
^c figc is too grievous, the party wotild be without remedy : 

but 
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feitt ttr irii aTncfcemcnt vkmoderata jm«<rr*ard?a iitth, to H. v. 
c. r. And notcy Th&t for a fine as wtll as an smerccmelir, a 
dhtress of comnicm right belongs^ 

But for a fine in a ccairt-baron, ihtt lord caDDOt dstm 
TTtdiotit a prcsi^ription. 

Bitt the amercemtnt cafrnm he for a firivate injury dmctv 
the iordj cYcrr though ^rarraintcd by ciistoiB. 

t. hi the avowry fbv tAirrg" by i-caadn df aw im«Kei!ifTrt 
fbranyoflence, the arbwry slionld staic ** that the pl^Hf 

For hema replevin differs from trcsjas* s That in re 
plevia the defendant makes a title,, and is to recovor ; wbkh 
can only be by shewing a title under the forfeiture: butia 
trcfl|pass£or taking the e^oda, the defendant isronlftocs' 
case the wrong. 

Therefore in tre9fia9a,\x, is sufficient to siy, *at the of' 
fence wa< presented for non refert aa to the defendant in swh 
dwe, whether the ofiSinc^ tra* 'comnAitted or not : btit « 
rtsplevin th0 offence aliould be set out with an averrtfnf m 
the party was g«i<ty of the offence fct Whioh the tmeiw 
meitt was made. 

♦3'. In the case of a court leet^ the amcrccmeDt shooW|« 
generaV hy the stev^ard, viz; quod Jit in mtaericordta^ ani! tfcw 
the amount of the amercement is to be asceriaihed byiw 
affeerors. 

In the oaseofa. cwn^bar^^ the steward max io t^^^^ 
maimer amerce. 

For if the amercement was ^y the juryj it vrould be ow' 
they can only affeer the amount. 

And the eraencement cMi ooly be affeeted by tbeA^**^'^ 
^tJie manor. 

And these matters now mentioned siiould always be >« 
out in the avowry, as necessary to give a title to a rettfni- 

4. " And i» every case the defendtfit is cafl«d «P«^ 
<' shew a good and com^te title." 

As, 1st, The avowry should state. « That the^ 
« where the offence was committed wasj within the man* 
« or jurisdiaba of the oourtp from which the smcrccme» 
" issued.*' 



k-. c. 

M;l V Towers. 



3. Tiiat the crime wm cqgnisabie in that court. 

6, That the goods takea were the pwoperty of the j« ^ 
who made default, and was amerced : for where the ^^ 
of his under-tenant were tsken, itwafi-heldto beo^ 
the prescription. ^ ^^ 
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4: By comwan rigk^trtry manor has acourt-UfOii annexed S. c, 
to it, and therefore, where it waa claimed dy fiveacrifition 
it iras held to be bad, for prescriptian shall not be where 
a thing is b]r comou>n right. 

5. i^ The arowry should ^fso shew « that the manor wa» 
/< in the hantb of the defendtait avatmrtgyor o/hufirinei/iaL 
'^ ^fhere there ie eoniuance made** 

For where the def^dant made conusance, as bailiff to the Biewn y. OolA 
dean and oanons of WindiOTy as of their manor of Ham/ttou. smith. 
Courty' for an amerceihent for not doing suit of court ; but it ^<^^. J^O^ 
appearing that the dean and canona hwl iet the manor at the 
time ofthe avowry, though they had reserved to themsclvca 
the profits i)f the manor and courts incident to it, the plain* 
tiff had judgment ; for the court is incident to the manor, 
and cannot by any exception or reservation, be severed from 
it. 

And lastly, In avowing for a fine in a leet, the Avowry p^ w^ 
need never conclude firaut fiatet per recordum. f ^ 0^ Raym 

4. or AVOWMT V0& rmLB AKO CtTSTOMS, f 355 I 

U^der this head I shaH condder tolls, Ist, With reference 
to Waya : Sdly, To Fairs and Markets : 3dly, Tp Ports or 
Quays. 

1. Of Tolls with reference to Ways. 

Toll considered with reference to VRoyt, is diher toll thor* MooiT^id. 
oogh or toll traverse. 3 Wila. a99. 

. Toil thorough is a toll paid for jpassinjg^ over the kit^o Mghm 
^Jkty ; and this being against common right, cannot be claimed 
or taken without good consideration ; as ex. gr. repairing d&t 
streets or ways, for the passage over which it is claimed. 

So that on the grQund of pre^riptioo alone b cannot h^ 
Supported, 

. , 7W/. traverze. is a toll paid for liberty to ^ actoss the lands vu^. 

of another person ; and this may be claimed by prescription, ritttab^t it% 

without any coneideration a/tfiearingy znd payment of it irom 9V|% 

time immemorial sh^ll be sufiicient ; but it can only be ^ 

^claimed fi'om its nature by the' lord oftheeoily as being ^ itp I 

nature a compensation for the use of the soiL 

1 . << In claimihg of toll thorough, due party tntofohilfinf^erf 
^ cireumatance entitling himaelfy or the court will lean against 
^ .him, for the jealoi^sy they entertain of thus levying money 
^^ ifpoa the subject»; that is ; he muet ehew a g^od conoidertitiottf 
^i anid'that he io v4mn the pr^Htifitim und^r mMfh J^ ckdtka^ 

44 f ,9 



sm 



REPLEVIN- 



TrufTnan W 
Walgbam* 
3 VVib. 29$. 



Srftith vt Shep- 
herd. 
Cro. Eliz. 710, 



For where the defendant prescribe^ to hsre /oZ/ r^orcii^l^. 
from every cart, or waggon coinitig from any other mahorv 
and padsing into the town of Gainsborough^ on the coDsider- 
atiou of repairing, cleansing, and maintaining divers and 
many 8trect9 belonging to the siiid town ; arid for T)on-pa^« 
ment distrained, and had- a verdict ; but judgment was af- 
terward arreftted : fot* as he could only claim toll on the 
ground of repairs, Fiis right therefore must be confined to 
the streets repaired, and as he had laid His prescription £br 
x'epairing divert and many, of the streets of Gmnwhorou^h^ it 
<iid hot appear that the waggon 6n which the present distness- 
was made was going over the streets repaited^ and there- 
fore the defendant might have no title. 

" And therefore the party prescribibg for toll thorough>is 
^ always tied down to great strictness in pleading.^ 

* As wherie the defendartl (irescribed to have a toll, of two 
pence for every twenty sheep driven through the manor of 
Melton Movjbray by any foreigner, and if not paid, a right to 
distrain for tlie same, and then justifiiedi that the plaindf 
having refused to pay the toll, that he ^efili et abduxit ode 
sheep, and dinrained it till the toll was paid. This- justifi- 
cation w^s held to be ill ; for the prescription Was to distrms^ 
and the defendant had not pleaded the taking as a dittreuf 
but only that he cefdt et abduxit^ which was- not 
Jirescripdon.- 



5 Inst. 220.' 



W. 
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^. Of Ton in Fairs and RfailLets. 

l'. The establishment of public fairs and markets is » 
branch of the royal authority, and the king Tfiaj by bis grant 
erect new ones, and bestow a certain toll on the person fo 
V^h'om duch fair or miirket is granted. But the toUmuMiht 
some fietty sum ;• for if the king grants a fkif or market with 
excessive toU^it is void, and the market becomes free. 

So fairs and markets, and the toll incident to" them, voXS 
be claiinod by Jireecrifitiony which supposes a grant. 

But the grant of a fair or market, cum omnitiu SberteH' 
6u8 et pertinentih^xoW does not pass ; for it is not due of com- 
tnon right, but must be given by express words in grant- 
This'is the case of a gi*antof a new fair; but if there has 
been an ancient fiiir, to which by prescription toll has been 
annexed, and it becomes forfeited to the King, and he grants 
it to another, cunt omuius libertatibus illi sftectantiBuM, by tbi» 
the toll shall pass ; for this is not a new gr&nt> but $L grant of 
an antient fair, to which the toll belonged. 

Ihk where a fair was held by custom on a fuxrficfilar dd^, 
to which toll was due, and afterward the'^ing, reciting this 
grants granted tath^aame pl^ce two ffiirs^ ond^cfem da^ 
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itom*the fprmer, vnVA all theftrofitBj commodities^ emoiumfnt^^ 
iiberiies^ and free ctutoms ad fiujusmodiferiaa ficrtinentOa ; this 
was adjudged on demurrer, not to carry with it a right of 
toll> as not being expressly given ; and the fair not continu- 
ing the samCf the custom could Qgo( ^^teod toju 

2. >< TWs.claim of toll bein^ an exaction on the subject, is 
'^ to be talusn strictly according to the grant or custom, and 

'^ therefore shatl be cp^fined to ca3e3 only falling completely: 
'"witlun.it." 

Therefore where, in tre§p:i3s for taking the plaintiff'!* ^»Wv.Dini». 
.irheat, the defendant justified the taking as a distress, as en- cowp 661 
•titled by prescription. to a toll for all com brought into the mar-^ f ;368 1 

Icet gf}kippoii/br agle^ it appeared in evidence, That the com ^ 
bad bcen^old by 3aaiple.a' the /iUdntiff*9 hott^e^ to be deliver^ 
ed witbin the month ^^j o^^ Covffier^ who iired ten pules bnt 
.<of the town ; and that it vas only carried through tYit bpraugh 
pn a market-day iaa.nraggon,to the plaintifl*s house, and de- 
livered, bat .was. nrver.e«xyko«e</ m f^(? market. Onthisevi- 
tdence, the taking wasiudjudged to be unlawful, as not being 
within the prescription ; and though it might be a fraud on 
the market, yet that could notiii this hction be renaedied^ but 
ahould.be sued ibr b/ »|i ^tiou pn the case. 

Andno/^,,1. Thiit tenants by anam/ demeene are excused Wndv-Knl^^ 
and discharged from the payment of all tolls, by re^ison of ^^' ^^' 2^* 
their tenure ; but this is for the toll due in carrying the^firo^ 
Muce qf their ifuifUy not for merchandise. 

e. That though gopda brought to j)ubHc market may be May^rofLton- 
-distrained fcr toU^ yet they cannot for damage feaeant ; for ceston's case. 
every one is of common right entitled to bring his goods and jl^^^^\ ^p 
.expose them to sale in n public fair pr market. ' • ^* 

3. Of Tolls due ibr landing Goods at Ports orQaays. 

1. Every cpmmon river is as an high street, and therefore Sslk J49. 
/subject to the same la>ry as to tolly a? was bciibre mentioned in 2 BrownL lil. 
ihe case of Ughwaya* 

And therefore, where ibc .city of Jformchcldimed atoll Hcshfordv. 

on all goods passing on the river, by such a quay or wharf, Wiiu. 

Sut without shewing any consideration j as cleansing the river * ^**' *^*' 
or repairing the banks, ifc.j pu demurrer^ judgment was 

given against them. 

• 

But where in trpver for an anchor and sails it was found Vinkei ton v« 
i>y a. special verdict. That the mayor and burgesses of JVw- f^^'a 
castle^ by custom time out of mind, used and ought to repair ^ ^^ ' 
the port, and in consideration of that were entitled to a tollof 
five shillings pejT chaldron pn all coals exported, with a 
power of distress, and that tlic anchor and sails were for non- 
payment thereof distrained : it was resolved, 1st, That it 

^as 
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was UfA Bcccsaalf for the mayor, ^r. to shew that he achi^hf 
did kcefi the fiort in repair^ it was sufficient tbtft they Wcne' 
liaUe^ as that vas tte cpnsidcration : Mly, That the matter 
was liable to have the thuigs tafccn, as he was the exporter 
as to that; 3dly, That the anchor and satis, though the ift- 
stramciits of trade, were dcstrainable, 

♦2. So the landing of goods at any port or quay is ^it^fff 
a consideration as a l)enefit to the public, and a toll for it maj 
be claimed by prescription only, as in the nature of toll trav* 
ertcj without setting out any conMeratitPi^ the ownership «f the 
spil being sufficient, as, like toll traverse, it is in the nature df 
acompensatioA for the use of the soil. 

So, in an action for toll ot a wharf at Gainsharwgh^ the 
plaintiff claimed, a# lord of (he manor ^ a toll by prescription 
for all goods landed mthin the manor : and having set out i 
consideration, viz. the keeping a wharf within the manor 
in repair, though he claimed toll for goods landed at any 
part of the manor, it was insisted, That as he gixmnded the 
cUim of toll on the consideration of repairing the wfaaH; that 
as that would confine the toll only ro goods landed at the 
wharf, that he had failed in his prescription. But he ha4 
judgment notwithstanding ; for his claim was in the nature 
of toll traverse, in which no consideration was neceasaiy tt>be 
suted by the party claiming. For if the goods were landed 
on the manor, they had the benefit of plaintiff's privale prop- 
crtyi $md if at the wharf the benefit of^V. 

Mayor of Y«v But this toll at ports or quays iJSfferi from toll traverse ^ 
inooihv. Eatoa. ^^ih respect, that it is not necessary that the parties claiming 
2 Banr. 1402. ^^ should be owners of the soil^ which wohld be qfitseifz su^ 

iicieot title, as in the last case : for even if that does notap' 
pear, yet it may be good ; for the ctovm has a right to £rr«ie 
the duty, and may grant it to another^ though it retmna thcporU 
And so if no grant from the crown appears, it may be cUime4 
by prescription, so that grant or ftresmfition may giveaSitlfi. 

MIfox of Km^ Xi where the torfidration of Kingston n/tm Muli daimed a 
ston upon HuU ^q^xaui toll, called water bailiffs dues, By firescrifttim s and 
^!^X^ in evidence it appeared, that their charter wa^ in 2Tth Ed. ^ 

A.owp. iw. ^^^ ^ ^^^j. ^ century within the time of legal memory* 

(time of 2?icAarrf 1.) and therefore it was insisted, 1st, That 
the corporation could not prescribe ; and, Wly, That by a 
subsequent charter in .5 Rich, S. the pott was cwated, and 
that therein no duties were granted to the cotporsMn. 
But as it appeared that these <iuties had been paid ibr 31© 
years, and that the grant - of the port was in these words, 
lifiortum dudum vocat. Sayrecreek joib Hull r^* on these <;ir- 
cumstances the Court were of opimon, that it was matter 
of presumption to be left to the jury, whether the word 
dudum did not implyan existing port before the making: of 
the charter of i?icA. 3? and whether the payment of the 

duly 
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duty for 250 yearsy yiz. from I4ilrl to I7&i, (the time of thp 

action,) wodidiibt be sufficient to support the presuraptlou 

of a grant from the cr«wn of those duties, between the times [ 4>0^] 

•^('S Hkh, 2.{aan,i$Z^) when the charter creating^ the port 

was fi^raQtedy and U41, when the first payment waB proved I 

On this ground) a verdict was found in favour of the icorpora^ 

iion*a %ht to loU. ' ' r '^ 

3. « As,thcrcforCf toll may %e claimed at ports or quays 
^ in the nature of toll thorough, on the ground of the bi^ndiifc 
•^^ derived to the subjed from the use dS the port or ^ay,^ and 
^ its b«ing kept in repair by those claiming the toll : whiere 
^ that be^^fit is not enjoyed no toll is payable ; that is, us.e^ oi* 
" the port is necessai^ to give a claiin to toll." ■* 

For where the defendant avotred for toll as due from al4 ?."^*^ ^' 
rsHips unlading at the quay, on the ground of r^airintg the ^j '^ ^^^ 
|>ort : in evidence it appeared, tAai tAe^uity extended i)uthdJ^ 2 iJei^ 9&% 
amile^sAd that the Mft in qunthou Aad unloaded senenmiiBe • - 

Jfrom the qttay^ the prescription was adjudged not to extend bc^ 
yond the q«ay, and that the plalnliff was hot Hable to the ^y- 
IPient of toil, he not having used the quay« 

£o where a Custom itm alleged in tlie city of J^ortoichj H^uperrv, 
that in regard that they maintained a common quay for the Wills. 
^unloading iof gt>ods ferciught up tn'the river ifn vessels to ^Vcnu;^. 
iChe said city, that every veuel passing thrmigh the ^d rivtr 
Tby the said qwty should pay a certain suml This was held to 
Ibe avoid custom; fer U should, not extend to those vthBels 
i^hieh never unladed ai the port^ -0iid so derived no benefit 
irom it. 



4.^TnpTesctib!ngror «toll w ctistomary payments, it 
Si ahou]^ be for a turn certain tmd defined/* 

- . • . ' T 

Bet a presciiption te have three busheh out of every car- S^|?*"* ^' 

'jp> of barley brought to the quay oF Penzance 'was held good, ly^ oi 

though the cargoes might beef different magnitudes; for 2StnA229m 

the yord e^trgo is a ixiercflDfile word^ and sdiciently cert^ S. c/ 
iamd determihate. 

#. If a person justifies the sriiun|^ of anygeodsi ^c. he CleafywaUtT, 
«hould state the particular cftuse of Seisure } as for toll, for- Constable. 
^iture, or custom ; and MIy, it Seems that he ought to say *^* ^^' ^^' 
• ftfaat it had been usual to seize $ for it is no custoni oi^ prfc- 
gicription if not put inuse. 

^. o» AtoifrmY yoR SUITS Ajm servicbs, or othsb. THiaros 

CLAIMtn BT CUSTOJUS 07 A MAIIOllU 

r 

As, first. For a& Amor «• 

If the defendant avows the taking tot an heriot ge»)eraily. Shew v. TayU,r. 
5t it4ad I itahouU be for tht bmt btuet or so» that so the Huct. 4. 
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ElaindlF might have bis replication that the deceased ha4 iht 
east : and besides, the heriot might be of a thing different 
from that taken as Jt may be ^ jewel ot ditdece of/ilafe^ as well 
as the t)est beast or living thlnjg;^ 

And where the lord is entitled to hrriot service he may 
distrain generally, or seize any beast of the tenant : fc^r it i$ 
at his election to take what beaat he deems the bt st ; but ibr 
keriot cu9tom he must take the beast itself, not nmother as « 
di9tret9/or it ; for it lies in prei\4er and not in reader. 

S. << Wherever a diatressis made for any sAim daimeci aa 
<< due by custom^ it oau^t be a reasonable /)ne i for if oore^ 
yonablei it is void.'' 
• 

As wtiere tike defendant tDa4e conusance asbi^iliffto the 
dean and chapter of Canterbury f to whom the pUintiF w^s 
jessee, and claimed,' that, by the custom of the manor, the 
lessee on alienation was to pay a fine of a year and a halfi 
rent, and if not paid, a distress. On demurrer* the plaiatiff 
bad judgment ; for the custom was unreasonable! as so upoq 
every alienation of evep the sgoiallest part} the same fine would 
be due. 

So where the lord claimed by custom the best beast ^evsiy 
stranger dying within the manor as an heriot. On demurrer^ 
the custom was adjudged to be ill ; for it cannot be supposed 
to have a reasonable or lawful beginning, as is the case be- 
tween the lord and his tenants, who may be supposed to have 
inade the agreement when their tenures began* as a specie^ 
of consideration ; but no such consideration or agreement can 
be supposed to subsist in jthe case of u stranger^ 

3. << Wherever the defendant* in his avowry* reSesona 
^ custom to take a distress for suit or ^rvicesy he should set 

« out the Vfhoie o/it'* 



• For where the defendant avowed ui>der a otstom thai ^ 
lord of the manor was entitled on the death or alienadoo of 
every tenant, to the second*best beast, and if but one, then 
to that beast ; and if no beast* then to a compenaation ia 
lieu of it. Upon evidence, the custom appeared to be as 
stated, ^ut vnth an exception of mesne signones, borgage^tcs* 
uresi* andalieoatiooat^ the u^e of the alienees and their heiri : 
and the avowry was for that Omission held to be UK 

4. The defendant in thb case avowed the taking of two 
COWS) for cause that he was seised of the maoor of BethH in 
JVorfbikj and that from time immemorial he and those* (sV. 
had been intitled to a leet within the said manor, and that 
the steward had used to swear twelve c^ the inhabitants as 
chief pledges, to present all things within the leet, and that 
they had been used to present^ that they shouM pay them- 
selves to the lord ten shillings firo cerfo leettt : That Uia plain- 
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€lf and ptbers, being sworn chief pledgesi had refusedf io* 
present such sum of ten shillings to be paid as aforesaid^^ 
t^herefore the steward had then fined them in six pounds, 
and avowed the taking for the non-presenting or paying of 
'the seiHeral sums of tth shHting^ and sifx pounds r to which 
avowry the plaintiff dem^irred ; when, it was resolved^ Isf, 
Ifhfit the fine was unlawfully imposed ^ for it was imposed 
jointly, but it ought to have been assessed severally, for the 
cffcnccs are distinct : one might, after payment of his part, 
lie in jail till the Wh6le was paid, whith' Would be unjvst f 
and such matter being shewn by plea, should avoid the fine. 
Sdly, That for this certaint)' of leet, the lord could not dis-' 
train of common right ; ibr it is for the private advantage 
ef the lord, and he therefore could not have it vnthoia pre^ 
icnJiUnn^ which he therefore should shew^ 

r 

S. or CASES m wRxcxr no ae^iIsViiI cAie b]£ made and sr 

KO AVOWST. 

f. tt Gfwit taken beyond tea ; that is, in foreign countries^ 
* though afterwards brought iota Knghnd^ cannot be re-^ 
•* plevied. 

ks where goods* itete seized by the Ea9t India Company ^'gh^nj?* r. 
from interlopers on their trade in India^ within their charter, at?**" oi 
it Was held that no replevin lay for them : for the caption 
might tbere have been lawful, though not so with us ^ and 
therefore should not be tried by otir laws* 

2. Replevin does not lie for the charters relating to the Broke, tJt. 
ianda of inheritance ; for they belong to the heir, and there- H«pL Fi 34i 
lore are not chattels, and so not replevisable. 

< 

S. Good9 seized in consequence of any judgment or udjudi" 
emtion of courts* or persons having jurisdiction are not re- 
(levisable. 

As if taken under' an execution from the sufterior courts^ «,. j. 
they cannot be replevied ; and if attempted to be so, the LuSr. UsT*^ 
Court will commit the offender for a contempt. *' 

So where a person's goods were seized under a condemnor kv\^\Mtw « 
turn in the fienalty of 201. before a justice if peace, for not enter- h j^ct 
xng strong watei-s, and he replevied them, the justice's war- 3 Lev. 204. 
rant was held to be a sufficient justification, and to support 
the seizure, wliich therefore could not be replevied* 

• And where goods had been so seized under a ctnrviction Rez v. Monk, 
for dcer-stealing, the Court granted an attachment against house, 
the under sheriff who had granted a replevin for them. ^ ^^^* '^^^' 

*[ 373 1 

4. So a replevin does not lie against the king, nor where Tear book' 
thekmgis party, nor where the taking is in right of the 19 H. 7.1. 

king 
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■ « 

Itipc ; ibr all the king^'s debts are o£ secorj, sithat tiie ttQ{ 
for them is as for a judgiftent. 

k lb gieneral; replevin will ftot Ue witiioik a Ifniferf 
Aiftbe ^oodsy taken eUhcr absolute or ^cial ^ «ki ^e^ 
ibre animals fcrm natur^y unless reclaimedi ciunot bi it* 
plevied^ 

« 

S, The thi£d process in pleadiog in ddfr asdoD, btfic 
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or pirc to the- ayo>ir^. 

>. DiectainKr was fomrarlf an umalrepltcatiqpjmviuck 
^e plaintiff disavowed the holding of the land from tb (k* 
fendant ; but thk is now unusual ; for in that case the itoi- 
vy must have been on a certain tenant^ which now fiotixifl^ 
tsual since the sut. Hen, a, allowing m vwttj gtunl^ 
on the land, the replication of disciaamer now aeldfln k* 
curs. 

« % Tf the defendant makes oonufance as \vMf9l £ 
ihe plaintiff may traverse the fiu:t that he was biiiiir: ^ 
though J. S^ may have a title^ yet a stranger who MflasQ* 
thority from klm, could have no title, and would be iJahlcj 
so that both paru of the defendant's .plea maat be inctaM 
therefore an answer to any part is sufficient. 

3. IfthedefbdnitjtisdBe« the takkig, the t^iSotiff 0^ 
reply a tender^ and have judgment : for iC a tciKier ^*'^ 
up<Mi the land before the Uking, the distress is siiUwiiui 
and if made after the taking and before the Unp90i^E»^ 
detaining is unhiwfuK 

But a tender to a servant Is not suftcienl. 

And if the defendant avows for teoti the piaiatiff ttSf 
plead a tender and refusal, without bringing the moo^ ^ 
court; because tfthe distress was not nghtfully takcO) tbe 
defendant must aniswcr in damages* 

4. « If the defendant justifies \»i4er a c%wto»» *« P^' 
<* tiff cannot ref^ another oMom rtfmgnatU toit^ %itho9t tr^' 
^ eraing that act mu by th^ dtftmdant^ but the ^^mtff V^T f] 
" ply some qualification of the custom set out by the«* 
^ fendant, whidi admits the custom of «ii^ meife^withatfl^T 
" traverse.** 

As where to trespass, guare clauwmfregity^t defen*^ 
pleaded a custom, that all the tenants and ^*^*P*^"j ^S^ 
tain ancient messuages had a right of common, aw WJ^ 
such custom justified tlie putting in of swine. The P*^*^ 
replied, and confessed the custom as pleaded to be ^* 1^^ 
added, that the custom w^i further : to wit, that f ^^ 
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khotdd be rUng'y to prevent them from rodtlng tip the aoil. 
I'his replication wa-s held to be good without a traverse ; for 
the customs Avere not different, but that stated by the plaintiff 
Was a qualiRcation only of the custom set out by the defend- 
ant. 

5. If the defendant avows the taking for rcnt-arrear, it is Palmer n 
feL bad replication to say, " that the defendant had made a Stannage. 
distress and avowed for rent due at a day later than that for ^^* * 
which he then avows /*' for that is no bar^ 

6. " To an avowry on a distress for rent-arrear, in case 
" of an under-lease, it is a good replication'* that the de* 
fendant fiazd the ground^rent to the original landlords 

For where the avowry \Vas for iol. for rent due at Christ*' Sapsford v. 
masy for the plaintiff's house ; the plaintiff replied as to 20/., J^?^^*''* 
t>art of the ^0/., that the defendant held the house in question \^^^^ ^^^* 
as tenant to the i5ttX'eo/jPorr/a«^, at a certain ground-rent 
which was 20/. in arrear, and not paid by the defendant ; 
that this sum being demanded of the plaintiff, and he being 
threatened to be distrained for the same, had paid it, and 
that therefore, as to that 20/., nothing was in arrear : To 
this there was a general demurrer, and the plaintiff had 
judgment, the court being of opinion, That an under>-tenant 
had a right so to pay the ground rent for his own security. 

7. In bar to an avowry for damage feasant^ the plaintiff Dovaston v* 
pleaded, " That the cattle being in the highway, had escap- ^^"bi u m^y^ 
cd from such public highway into the hcua in quoy through •***S**^^^37« 
the defect of the defendant's fences." This was, on demur- 

tcvy adjudged to be ill for ndt avef ring that the cattle were 
flasaing along or on the said highway when they escaped.-*-For 
as the plaintifif had set up the defect of the fences of the de- 
fendant as an excuse for his cattle having escaped and com- 
mitted the trespass ; he should have shewn that he wa» 
lawfully uaing the easement when the cattle so escaped. 



3. ft&PLfeVIN CONSIDERED WITH REFftRSNCE TO THfi 

PERSON. 

t . If the goods of several persons are taken they cannot Co» Litt, 14S. 
join in the refileviny but each must have a several replevin. 
For if the caption is unjust, each has a separate injury, for 
^hlch he ought singly to complain : but if they joined, each 
Ivould be complaining of the injury done to the other, which 
would be absurd. 

• 

Therefore tenants in common should not join, but hate sev- Willis v.* 
©ral avowries. Fletcher. 

Cro. EUz. 330» 

So one tenant In common cannot avow alone for taking cullcv v. 

cattle damage-feasant ; but he ought to oaake conusance as Spearman.- 

bailiff to his companion. 3 U. Biadc 38I« 

E e e irhich 
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Which decision is founded on the rule, Co. Litt. IWt m^ 
that tenants in common xnuit all join in actions which coi> 
•ern that pesonalty. 

V^xxicofiorctderi should join fSk anaiMnrvy^ for they make 
.buione heir. 

♦ So alao should joint-tenants- 

9* If the cattle of a feme sole be taken, raid she aftxnrards- 
intermarries, the husband alone may have replevin ;. Sdt by the 
marriage all the personal property of the wife beoomes ab- 
solutcly his. But if the wife joins in the replevin, after a 
verdict, judgment will not be arrested : for the court will 
piTSume them to be jointly interested, (as they must be if a 
distress is taken of goods, of which a man and woman were 
joint-tenants, who afterwards marry,) the avowry admitting 
the propeiHy to be in the manncpit is laid. 

So where rent is due to the huahand and vifcy yet may the- 
husband alone make avowry, but he must set outth« trutl^ 
of the case, that th^ rent was due to him and his wife, and 
aver her life, and so that the rent is due to him. 

^i £x^C2/ror9 may maintain replevin for the goods of the 
testator, though taken in his lifetime ; for as the testator » 
property is transferred to the executor, the righr must be 
also transferred of reoovering possession of it. 

\i A. takes my goodsby coounand of ^.,1 may have re- 
plevin against both) for it being a trespass^ beth are prin- 
cipals. 
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1^ " If the defendant in replevin- has- judgment, k is for 
M a return of the beasts which had been taken by him cad 
« restored to the plaintiff.** 

But he can have a return of no more beasts than Ike avows^ 
for- 

And, % by statute ffl Hen. S. c. I9. ^ Every arowanl 
« and other person that makes avowry or conusancCf or jus- 
« tifies as bailiff in replevin, or second deliverance fWr rents, 
«* customs, or services, and damage:/ira*a«r, if Mr piaintif 
w be barred^ shall recover damages and costa.** 

Though in this statute only rents, customs, services, and 
damagei/ea«««^ are mentioned, yet it shall extend to give to 
the avowant costs and damages in other c^ses not there men* 
tioned ; as in avowry fov amercenienfi uileetB^ &erio(9j c«/rBy«» 
Ice. if the plaintiff is barred, 

Bui 
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iOut where the avowry was for an amercement in a'leet, and Porter v. 

rthe plaintiff was nontuitedy upon which the deicndant had a q '^^^ij^ SOO 
#ieiurn, the Court were df opinion, That he could not have his ^* ^^^ ^ 
costs and damages^ as not being; within the statute. ^ 

But gu^re^ If there is not a difference in case of trial, and % 
yerdict, and a nonsuit, otherwise .these .twoxases contradict 
<ach other. 

In this case, the judgment in replevin was, «ThattU '^t'S^^'I^*^ 
•** defendants have return of the cattle,, that they recover their ^g^ 
^< damages and costs, (which they had before assessed) 
^< damages, costs, isfc, amount together to 65/. :*' on a writ 
of error it was assigned^ That. this A¥as bad as a common law- 
judgment, because it did'Tiota4judge a return of the cattle 
irrefilevUable : and bad, ^s under stat. 17 Car. iS., there be- 
ing no value 'found:: bvt4twas resolved, that this was good 
cither as a common lavjudg^menty without saying that the re- 
turn should be irrefilevisatley for that since the stat. JVeat.2. 
(Po9t. 379.) the return was irreplevisable, or that it was 
good as a judgment, under «tat. 2A Hen, 8. :19. ; under which 
the defendant Is endUed to judgmentfor his^costs and dama- 
ges. 

Neither does it extend to give costs and damages in an Jon««i^™- 
avowry for a nomine fianxy forit is not mentioned^n the stat- 
ute : and therefore if costs and damages should in these cases 
%t given, thtt judgment should be reveraed. 

S. By statute 17 Car. 2. cT.it is enacted, " Thatwbere- 
<( ever the plaintiff in replevin should be nonsuited bejore Ume 
<^ joined in any court at IVeatmimter^ that the defendant ma- 
^ king a suggestion in the nature of an avowry to ascertain 
*' to the court the cause of the distress, the court shall award 
-** a writ of inquiry to the sheriff of the. county where the dis- 
" tress was taken, and the sheriff having given fifteen days 
^< notice to the plaintiff or bis attorney, shall execute such 
*< writ of inquiry by a jury of twelve men, and the defendant 
« shall have execution fortheaum found, by fieri facian^ or 
<<« by elegit y in case. the goods. taken amount not toit, and thfi 
-« costs of suit. 

^nder this statute it has been ^resolvedf 

1 . That if the plaintiff becomes nonsuit, that the defend- W^twflwa*^- 
lant is not bound to take his remedy under the statute : for ^^'|t ^| 
he may have his option either to proceed by writ of inquiry * " ' * 
under it, or bring hi% action againat the fdaxntiff and hia aure- 
tiea on the refllevin^ond, 

S. But if the defendant does proceed under the statute, by Coopct v. 

suing out a writ of inquiry, and also a retomo habendoj a writ Shert>rook. 

of second-deliverance shall be supersedeas to the writ ^ Wil«. li6. 

«f Tctorno kaiendOf but not to the writ of inquiry ; so that ^"*J1' 7 

■the 
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the plaintiff shall have his' cattle, and the dtftndant hhsh 
rears, costs, and damages, by virtue of the proceedings uu, 
dcr the statute. 

For the damajj^es are not for th^ things avowed for, Init 
given by statute 21 Hen, 3. c 19. asa cprnpensatiOTforthe 
expense and trouble the avowant has undergone ; and ibcw- 
fore though the writ of second deliverance supercedes the ef: 
feet of the defendant's judgment or nonsuit, vi^. a return of 
the goods, yet the damages still continue. Sedqutrt^ IfuDi 
der the writ of inquiry the defendant shall not recowalltiic 
rent avowed for, besides his costs and damages ? For, per 
Justice Bathur&ty in Cooficrv, S/ierbrook, ante^hy l7Gir.2., 
The legislature intended that the proceedings under the sta* 
ute by writ of inquiry, fieri faciaBy and eU^it^ should be finil 
for the avowant to recover his damages, and tbat the pUlth 
tiff was tp keep his cattle, notwithstanding the course of 
awarding a retomo habendo^ 'which is a right judgnieBt(aD(l 
still is entered up as before the statute ;) f^r the statute bath 
not altered the judgment at common law, but 00I7 gires a 
further remedy to the avo^yant. 

4. By the same statute, 17 Car. 2. c, 7., it is furtber cb- 
acted, " That if the plaintiff be nonsuited c/zw (nwryjW 
«' have a verdict against him, that the jury that try liiei^w 
« shall enquire of the sum in arrear, and also ofthe wloeof 
« the goods, £^c. taken, and the defendant shall have judg- 
*' mcpt by ^er/y^zcfa* and elet^it^ as before. 

« And if upon demurrer the defendant has judgmcntj i 
♦* vrrit of encjuiry shall go in like manner." 

Under this statute it has been resolved, that if the ^ 
tiff is nonsuited after the avowry, the jury e«/y wA^ ^ '^^ 
eauae ca7i assess the arrears^ damage f^ &e. ; and that 11 1«*! 
omit it, it cannot be supplied by a writ of inquiry, fof^li* 
statute expressly confines the inquiry of the rent in arrcsr, 
damages t^c. to the Jury irripanneiled to try the cause. 

And therefore, in case of such omission, the defewBi* 
jnust take his judgment, de retarno habendoy atcoirnnonla'- 

• 

"So the jury must find under this statute, at veil ^ 
*' amount of the rent arrear as of the value of the podi »*• 
♦^ trained,'* 

■ 

For where the avowry was for 195/., three years rej^'^ 
arrear, and the jury found a verdict to that amount, « out- 
ages to the amount of the rent, but did not find either 6 
amount of the rent or the value of the things distrained; i"^ 
was held to be error, but the Court allowed the judgment t^ 
amended to a judgment pro retorno habendo, after a vri 
srror brought. ^^^ 
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f< But jbis ifi confined to cases within the statnte ; as in 
^f avowries for renU." 

For in this case where the defendant avowed the taking as ^®^^J J- 
a distress for ^oor** ratcs^ and the jury omitted to enquire of 3 ^j}^ 442. 
the damages, the fourt granted a writ of enquiry to supply |f erbcrt v. 
|:he defect. Waters. 

.Salk. 205. S. F, 

And in general, in the case of Valentine v. Faucet, i.Stra, Per Gould, Just, 
I02\y and Cas. tem/i, Ifarditnckej 138., Lord ^flrrf^wc^e laid *^Blackst, Kcp, 
it down, That in every case, unless where the Court is tied 
up by Stat. 17 Car. 2., which respects only rent-arrear, a 
writ of enquiry may be granted, in order to do complete juv- 
lice. 

Therefore it was so held in the case of poor's rates. 

So where the defendant avowed for a taking for damage ^?"}^!*^* ^* 
feamnt^ and the plaintiff was nonsuited, it wa^ liel4 that a comb II, 
writ of inquiry should be granted. 

And note, That in writs of inquiry the jury set their hands v^'R^AVo^libr 
find seals to their verdict, and upon the trial of such writs, • • * • 
the judge of NiBi Pritis is only assistant to the sheriff, and 
has no judicial power? apd if the parties come to any agree- 
iment at the trial, the way is to bring it to the judge to sign, 
and afterwards move to have it made a rule of court. 

« The cases of nonsuit after avowry, mentioned in t-he statr , 

^< ute, apply only to cases oinonauit ^t the trial** 

For as in replevin both the plaintiff and defendant arc ac- Egglcton ▼, 
tors, either may carry down the cause to trial f and there- « bUcL R 
fore the defendant cc?inot move to have judgment as in case of ^75 ♦^ 

a nonsuit for not firoceedi ^ ^' /«^ ; for he might have given Jones v. 
notice himself; in wliieii case, if he had not gone onto trial, Concanncm 
he would have had cpsts agulnfct him ^ but if the plaintiff had ^ Term K cp. 
given notice of trial, it seems that he should pay costs. ■ 

5. Where there are several defendants, and one of them Ingle v. 
pleads now cefiit^ and is acquitted, in which case, under stat. "Wordsworth^ 
B k:r ^ W. Z. c. \\. inactions of treajiass, he would be enti- 3 Burr. 1284? 
tied to his costs against the plaintiff, if there was no certifi- 
cate from the judge, " that there was good ground for ma- 
king him a defendant /* yet in the case of replevin the de- 
fendant acquitted cannot have his costs, for replevin is not 
within the statute ; for it is not mentioned ; and statutes 
giving costs are to be construed strictly. 

Before I conclude this cjiapter, it may be proper to take 
liotice of some points which occur in this action. 

*1. Where th© goods distrained have been eloigned, so that Bulf. N. p. 53. 
the sheriff cannot get at them to make replevin, in such case, *t ^79 ] 

the 



tr9 replevin: 

the plaintSiTinay bring this action in the detmtt, smd after 
Avowry pi:ay that the defendant maj gage deliverance. 

p/e la Ba«tll« T. Or be may, upon a return of anHongavit to thc^/unM 
Kbgaald. ^rit of replevin, have a writ to the aherlff, commandiDghiiD 

a*t ^5** ^^ ^^^ other beasts of the defendant in withernam ; but if 

^ the defendant before the return of the withernam, appcan 

to the ¥rrit of replevin, and offers to plead noit tcfiit/it shall 
stay the withernam, for the defendant shall not be coodudd 
by the return of an elongavit ; for the sheriff can make oo 
Ather return, where he cannot find the things to beitplcYied. 

4 Tern Refi» 9. Where the defi^dant has had judgment of rf/onio &(u 

Sff^ icndOf and the plaintiff again ms^es replevin, he does it by 

writofsecend-deliverance, which irrit is given by stat. W7«/, 
3. 13 £d. 1. c. 5., under which writ the right again may bt 
tried ; but the statute, further enacts, « That if the party re- 
"plcvying again makes c^fault, or for any other cause, ait' 
^ turn of the distress, now twice replevied, be airarded) tis^ 
^diistrea^ shall reoiain irreplevisable.^ 
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CHAPTER VIIL 



Cfte %ttim of €te^pa#. 



1. fTpRESPASS, in the most extensive seftse^ means wf 
X injury arising to another^s person or property from 
the misfeasance or act of another ; and therefore all such 
injuries, though they assume different names, in fact, are 
acdons of trespass : as assault and battery it a trespass to 
tlie person, ^c. 

The trespass which I shall here consider, k the action 
properly so called, and includes only injurieB to the laruk or 
pertonal firoflerty o/another» 

In treating of this action I shall consider, I. The Nature 
ef the action in general. 2. With reference to the Thingjs 
on which it is committed. S. With reference to the Persoo> 
Wz. as committed by officers or by private Persons. 4. For 
what Trespass will not lie. 3. Who may maintain this 
Action. 6. The Pleadings. 7. The Evidence. ». The Ver^ 
t^t, Judgment and Costs. 



1. OF THE NATXmE OF TfflS ACTION IN 

GENERAL. 

1. '< Every entry upon the land of another is strictly an 3 Black. C 
<^ injury, if done without the owner's consent^ and at least 3O9. 
«* does the mischief complained of in the writ : that of tread^ 
*^ ing and beating down the fUaintiff*9 gra»B ; for such inju 
ries therefore this action lies." 



n 



But, however, in certain cases, the law has given a right 
to enter ufton the lands q/ another : as if a man comes to ex- 
ecute legal process ; to demand money }.a lieindlord to dis- 
train ; a reversioner to see that no waste has been done ^ a 
traveller to get refreshment at an inn : all these are cases in 
'Which the law allows an entry, and so the entry is not a 
trespass. 

* So if a man makes a lease, excepting the trees, and he LUFord's case, 
enters to shew them to a purchaser, he is not a trespasser. 10 Co. 46. 

• *[ 381 ] 

2. "But where the law allows such entry, or any act to Six Cirpentet# 
** lie done, ifthefierton ndademeanB hunaelf^ or makea an wi- J***' ^ 
•* lavfftd use qf the authority 90 gtven^ he shall be held to be a 
^ trespasser ab initio ; for from the subsequent act, the law 
*< iudgea qm animo the first entry was made.'* 
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As if a person enters into a tavern, whicli every tnan 
by law has a right to do ; yet if he BieoU any thing from 
thence, his first entry shall be deemed unlawful, and him a 
trespasser ab initio. 

So where to trespass for taking a gcWin^, the dcbdan* 
pleaded that he took him as an estray, and so justified. Tbe 
plaintiff replied that after the taking /ie had labwred mi 
worked /Um. On demurrer it was objected : that the first 
taking being lawful, that the action should be tan for the 
subsequent abuse but it was resolved^ that the snbsequeoc 
abuse of the estray being unlawftil, made the defeat a 
trespasser ad iniiio^ and that so the action well lay. 

But where the plaintiff brought trespass for brealuDgand 
entering his house, hx\^ taking an excessive dktrm^'w'm 
adjudged that this action would not lie ; for the to%t»« 
lawful y and no subsequent abuse appeared to make the <k* 
fendant a trespasser ab initio. 

As the most frequent cases which occcfrred under to 
bead happened where goods or cattle had been taken lay* 
fully for a distress, but from some subsequent abuse or mis- 
managemenc the party was, acccording to the docliine now 
delivered, m^de a trespasser ab initio, when in faa ik^' 
taking was lawful 5 this hardship was remedied by statute 
1 1 Geo, 2. c. If. which enacts, " That a distress for rent 
** shall not be deemed unlawful, nor the party be deemed a 
" trespasser ab initio, for any irregularity in the subsequ*'!^ 
" disposition of it : but that the party aggrieved might rr' 
" cover full satisfaction for the special damage he shall haTC 
" sustained thereby, and no more, in an action of trespassj 
" or on the case, unless tender of amends has been ^ 
« before.'* 

Since this statute, trover will not lie for goods takfliw^' 
der an irregular distress, as tending to place the laudloRl* 
the same situation he was before the passing of the statatft 
by considering him as a trespasser ab initio. 

This statute therefore only affects the subsequent ^t^ 
if the distress ; so that it seems that this action still fiesfcf 
an unlawful taking ; as if the distress had been o^^^^^-S! 
for rent : so if of beat^ts of the plough, when othersufficicw 
distress can be had : so if doors have been broken opc" 
make it ; for the outer door can in no case be broken o^ 
except under the direction of stat. 1 1 Gf o. 3. c 19. vbi 
empowers the party to do it " in the presence ofaconsta 
" or peace ^cer, oath being made before a justice, oftfi 
" being good grounds to suspect that the goods i"*^^^ . j 
** be distrained have been conveyed away, and are coflt*'^ 
" in such hpuse." 



But hdwevcr, when trespass was brought, for breaking ind #rtncombe 
tfcntcrifig the plainuflf's house and taking his goods, and the I^^^^ r -nt 
tasc in evidence wasi that the defendant having with him a X»5.1766.2ASS. 
constable, had entered the plaintifT^s house to make a distress ' 

for rent ; after he had told his business and begun to take 
an inventory, the plaintiff*s wife tore his papery beat him 
Und the constable out, and then blocked up the door. About 
an hour after, the defendant vfith several others returned, and 
demanded admittitn'cej which being refused^ he broke often the 
doors» It was ruled by Justice JVUmotj That the distress 
having been lawfoUv begun and not deserted, but the defend** 
ant compelled to quit it by violence, that this was a re^-continu* 
ance of the first taking,, and sawas lawful s though he could 
not when he first came have so broken open the doors. 

But in case of a disti^ss for tent, if the outer*door is open, Bw>wnJ«HJ 

the person distraining may justify breaking open an inner* o'^G^*"^ 

door or lock to find any goods which are distrainable» Bull!^.*P. 8d. 

Caa. temp. 
That statute applies to cases where the distress is for rent ( Hard. i68. 

but a similar provision has been made in other cases i as by 

Stat. 17 Geo. 3. r. 38. it is enacted, ^* That where any distress 

« is made for money justly due/or the relief of the floor that it 

<< shall not be deemed unlawful) nor the party making it a 

^< trespasser, on account of any d^ect or ioant of form in the 

« vf arrant qf appwntmerU <f overseers ; or in the rate or assess^* 

« ments ; or in the warrant of distress thereupon : nor shall 

*< the party be deemed a trespasser ab initio on account of 

i( ftoy irregularity which shall be afterwards done by him ; 

^* but the party grieved may i*ecover for the special dlamage^ 

<< unless tender of amends has before been made." 

« 

And the warrant maybe made to distrain before the time Charlwosd 
for which the rite is expired^ and is good. ^ ®^' ^^^^ 

« .. ,. . i- ,. ,w r , Bull, n! P. 82.* 

But where a person apprehends a rate for the relief of th^ Durrant v. 

poor is illegal, and a distress is made on him for it, he can*- Bojrs, 

not bring trespass for the taking, for he should have appealed ^ T. Rep. 580. 

to the sessions. 

But though trespass iiiay lie for taking beasts of the plough Hutching r» 

as a distress for rent, where other beasts may be had \ yet Chambers. 

in the case of distress for floor's rates, it is lawful to take ^ ^"''* ^^* 
them, though other distress may be had : for it is not prop* 
erly a common law-distress, but b rather in the nature of an ^ *^® * 
execution: in which case there is no such ei[.emption. 

3. << Trespass vi et armis must always suppose a rmsfeoM^ 
<* ance ; for it will not lie for a bare non-^feasaoce, which, as 
^ it supposes no act, carries no trespass.'* 

As if a person enters a tavern, if he steals any things he i$ S« Carptntir^a 
a trespasser ab initio for the misfeasance ; but for not paying ^^ -^ 
for the wine he has had, no action of trespass lies. ^ ^®* 

F f f ^r. M Tb 
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4. ^ To constitute a trespass, for which rAu action ismaui' 
" tainablr, the act causing the injury must be vohmtar^; 
« and with some degree of fault ; fer if done iriToluntanljr 
<• and without fauh) no action «F tresspass-t^i et amU lies." 

As here in trespass for chacing the plsintifTs shop, tbt 
case was, that the plai/itiiPs sheep being trespassing oirtbt 
defendant's ground, the defendant chaced* them sff with i 
dog : which dog httdfoUototd them into the fitm^*i on 
^rottii^, for which this* action was broughtj hut' vasbeMDoc 
to lie ; for the defendant might justify chacingtheslieepoff 
his own ground, and as the dog ctmld not be suddenly oDed 
in,- the trespass and injury was involuntary ; it'appearingthar 
the defendant had called the dog* in when off hirgronnd. 

But 'where the -dfefcndantS' were out with (fcgyandjjonfc 
and coming on the plaintiiTs ground adjoining to hispaddact 
one of their dogs killed one of the plaintiff Vdeer: itappor- 
ing that they were not in any pathway or road, the injonr 
proceeded from some degree of fault, and could not be said to 
be an accidental and involuntary trespass ;. so the pltindff hid 
j[Qdgment. 

" Abd on tWc aame foundation, though tbc injury has pro* 
« ccedcd ^om wiotakey this action lies : for there is wmc 
** fault from the neglect and want of proper c« i and it 
<* must hare been done voluntarily.*' 

A^ where the trespass*1aid was for cutting the phdnttlf^ 
grass and canning it away : The dafendaat pleaded, that his 
land adjoined that of the piainufft and that *y^ mfi/rff in art- 
ting his own grass, he had cut part of the plaintifTa M^ 
was the trespass, W^., and * tendered amends^. Thcphtai^ 
demurred, and had judgment : for it appeared that the Bet 
waa voluntary, and through some degree of fault, and his c- 
tention and knowledge are not traveraable. 

5. << To maintain this' action property is necessary.'^ 

For where a shipv or goods are seized, by a gOTerno^** 
a foreign settlement as forfeited under the navigation a^jj* 
YX Car. a. c, 18. trespass will not lie, for by lhcscia«l?«fi 
property is completely divested out of tlie owner. 

«* But property alone.without possession will net cailk ^ 
party to maihtaiii trespass.'*' 

For where tivc plaintiff beinp; landlord' of an hoaa«t ^^J 
ready fumislied to Lord Montfort^ and the lease ctn^iorf 
a schedule of the furniture : an execution having issuw 
against Lord Monfforty the defendants, who were ^^^^' 
iSs o£ MiddleseXj seized, under an execution, tbc g?*?J 
question, which were part of the furniture so contained 
the schedule ; it was decided, tJiat the action should hi« 
^9tn trover, and that tresp^^s would not »'* "^ ^c^ 
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^eing founded on potsesaion, wbich was aeccssary to maia« 
:tain it, though a constructive possession, as where the good* 
were lost by a carrier or servant, might be sufficient to main- 
tainit. 

These are the general grounds of this action : the more 
4>articular cases in which it is Snaiataiaable, are < now to be 
considered with reference .u><.tbe things on which the actioa 
^nay be committed. 

5. OF TRESPASS, WITH REFERENCE TO THE 
THINGS FOR WHICH JLT LIES. 

Theae are, lat. Injuries to 'the Rights of Tenants. 2d, To 
Ihe la%d from Damage-feassuit. tJd, To-the rights of Fishe- 
ry. 4th, To the rights of Tolls and Customs^ 5 th, To MaF* 
kets and Fairs. .6thy From Hunting «r Pursuit of G^jne. 
7tb, To Highwaya. 

.1. OP |1IJURI£S TO THB RIGHTS OF TBNANTS. 

1. If there is lessee for life or years of lands, the lessee 
has no property in tlie trees growing on the land, and even 
if the clause in the lease is without impeachment of wastcy 
it gives him no property, but is merely an exemption from 
an action, Yet- if a stranger cuts any down, the 4esseoaiay 
maintain trespass, but he shall not recover damages for the 
value of the treeSf because the property of them is in him ipi 
reversion ; but the damages shall be for crofifimg^and breaking 
^> tloMt^ andfiefha/i9 /or the /o«a (ifshade^ Sec. 

So by common law, though tenant .for Ufe or years is en* 
titled to house-bote, hedge bote, i^c. yet a copyholder is not-; 
and if he takes trees for that purpose, he is a trespasser.; but 
lie may have such right by custom .of the .manor. 

2. Another case in which tenantefor life^ yearij or at iw7/, 
are liable tO'Or may have an action of trespass, is -in the-xase 
ol the emblements or crop grovnng on the landsy on the deter- 
mination of t/ieir eetafee, ^ 

«< As to which it is a general rule, That-where the estate 
'« is of an uncertain duration, .thatthere the tenanit shall be 
*^ entitled to the emblements.*' 

Thetetore,If a jnan is /MOTir /or ii/f, and sows the kii^i 
J^ut dies before harvest* 14s executors shall have the crop : 
so if a man is tenant fier auter trtV, and ceettd que vie dies* 
'i'he land being sown, xhc.tenant./k^ aiuer vie shall have th^ 
emblements on die same j^rmciple, the estate being deter- 
mined by the act of Ood» 
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So where the estate is determined by act qflavfy St is the 54«»' IM ^ 

same : as'if a lease be made to a man and his wife during 
coverture^ and the husband sows the land, and aflerwatdSf 
%y sentence of th«? spiritual court, the marriage is dissolved, 

the 
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the^ husband sludl have the emblements ; for &c 

Wa8 in invuumj and the act of law. 

" But where the estate for life is determined by the ^t %f 
^s the le»9^e hima^{fy there he shall not have the epiblenicnts. 

As where a woman tenant duranie vidumu sows the land, 
and afterward took, husband, whereby her estate was deter- 
mined by her own act, it was determioed that the lessee 
should have the emblements. So if the lease is till lessee conhr 
mits waste, if he sows the land and commits waste, he sliafl 
not have the emblements \ for ^he de$crm{n^<m of the tt^ue 
wu by Ida o^n act^ 

But if the lessor, who is tenant fbr. Ufty determines h^ 
estate by his own act, his lessee shall not lose the emble* 
merits, though the lessor would, because that to bar the lessee 

the forfeiture must have arisen /rom hU own act. 

The case is the same of leases at mil / for if lessee at 
will sows the land, if the lessor determines bis will, the leasee 
shidl hav^ the emblements ; but if the lessee at will himself 
determine^ it, he shall fwit have them, for it was his own 
l^pt. 

So if a man makes a lease at will and the iesaor is malawedy 
by which his estate is determined, yet shall the lessee have 
^hc emblements ; but if the Uaaee himaeffhad been wiUt&ed^ 
by which his will i^ determined, the king shall have the 
ei^blexnent^. 

« But where the estate is of certain durtTKon, as a lease 
«« for years, if lessee in such case sows the land, and his term 
4* is ended before the com is ripe, in such case the lessor, 
^< or he in reversion, shall have the crop, and not the tenant : 
<« tor the lessee knew when his term would end." 

But though this rule is general, yet it admits of ccrtaia 
excepuons arising from the custom of the country. 

As where t#plaintiff brought an action of trespass for 
mowing and oSing away a crop of corn, and relied on a 
custom, that the « tenant for any tenq of years which ex- 
piredonUie Istof^M^ay, mijfht, after the expiration of his 
term, take and carry away, as his waygoing crop, all the corn 
then growmg on the land at the time the term expired ** 
This custom was adjudged to be good and reasonable, thoueh 
contended tliat the lessee could not claim it against his dx^U 
by wiiich the land had been demised fbr a certain number 
pf years, then expired. 

So a custom that "the tenant might leave for a certain lirat 
his waygomg crop in the baras of the farm, which he had 
Jcft after the determination of his term, pnd after his quit, 
ting the preinisres, is good ; and the corp so left may be 

distmine<^ 
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4istr4ncd, even thoiig;li nix months are expired from the end 
of the term* 

" In these cases, therefore, trberc cither party is entitled Litt, s. 68. 
<^ to the emblements, tie may hmve trespass for any moles* 
^ tation in taldng and carrying them away ; and he is also 
^ entitled to free entry, egress and regress, to cut and carry 
<' the crops away." 

3* ^^ Trespass' or trover will lie for taking goods wUch 
i^ are not the objects of distress." 

Five things by common law are not distrainable : 1st. 4T. Rep-56X« 
Things annexed to the freehold s 2d, Tlxings delivered to 
persons exercising their trade ; as cloth to a tailor, i^c ; 
^, Corn, hops, ^c. growing : 4th, Instruments pf tillage 
or trade ; as beasts of the plough, ^e. ; 5th, Instruments of . 
trade while in use fOo. Liu, 47. J As to the first and second, 
they are privileged still ; and corn is distrainable now bjr 
virtue of ^tat. 3 fT.^ M. c. 4. 

As to others they are privileged tub rnodo ; and as to these Francis v. 
it has been decided, 1st, That a chariot of a stnunger •tand-, Wyat. 
ing at a Uyery atable^ sras not privileged from distress ; but ^ ^^'^^ ^^®' 
that it might be distrained by the landlord of the livery-sta» 
ble for rent^arrear. 

So wearing apparel, not in actual use, may be distrained Baiynos v. 
for rent-arrcar. Smith. 

Espm.N«P. Q^i^ 

And even where a landlord had distrained the clothes of ^j ' 
^ person while m bed, and which he meant to put on in the CsUdwcU* 
morning, it was held that he might lawfully do it, on the Sitt. Hill Term, 
principle of their not being in actual use. al Q. a. 

2. That implements of trade (as in this case three weav Gorton v. 
ing looms) might be distrained for rent, if there was no anffi^ Faulkener. 
cient other distress then to be had on the ftremises- 4 T. Rep. 565, 

3. But if such implement of trade ht in actual use, (as in Simson v. 
this case, where the plaintiii's appitntice was weaving, and Harcoim. 

the loom ws^« distrained,) such cannot be distrained. ^'^^^^ ^^' ^' ^* 

C« B. cited by 

Buller, Just« 

o « 4T. Hep. 56a, 

3. OF IHJUHUCa FROM TttlNOS ^A^AOS-FBASANT, 

1. « Whore an injury has been done by the cattle or 
^^ goods of B^fi one to the lands of another, he wIk) recelvea 
" the injury may either distrain them damage'feasant^or bring 
«< his action of tresfiass quare ciausum /regit y adid recover for F SQ7 1 

*< the damage sustained.'* 

« But he should make his election of his rcttiedy ; for i/ 
" he distrainsy and the distress escapesy the action of trespass is , 

** S^ney uQi^ss the escape was not throiigh his feult or neg-. 

Tot 
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V&sper V. 
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IbM. 
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Muggins. 
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Ter <whert the i^labtiff declared b trespass ptare cUugum 
Jrcgifi the defendant pleaded, that the plaintiff had distraintd 
his hog damage-feasant, which was the same trespass : the 
plaintiff replied) iAai theMg e^cafied vAthmt hit conactUj mod 
that he was yet unsatisfied of the damage. The defendiint 
demurred, and had judgment: as k did not appear that it 
was mtAou: Au fault as he bad onl^ pleaded ^at it was vrM- 
out hU content, 

But if thendistress dif* in the pound, die action of trespaaa 
Is restored i for such ip the aa of God, which shall not de- 
prive the party of his iipmedy. 

S. « He wha ^as the -cane, custody, or possesaion of the 
" cattle who do the damages, is liable to this action." 

As iiagUud cattle break Into another land* the agister 1% 
liable to the damages : so if the iwgs of Jl, were put ii^ 
the yard of £. and they break into Ct knd, action lies 
against B, evoh though A.U servant watched them : and so 
the owner had a special possession. 

9. or jvjaajBs to thb AAosTft or fisbbst. 
As to thif it has been decided, 

RJTai'ilh'.nr rf • ^\\^^ ^^7 ^^^^ * P">P«' •"d several inteiMss wet 

iVhUt iSn ^ * '***^'y " " :^»^r» ^'^ * "^^^'^ for a man may srant 
jAlXd. •S'M^ *«««. aiid the fishery shaU pass. ^ 

Dav. Rep. 149. 

5. The sea belongeth to the king ; and also erery navi-* 
gable river, so high as the river ebbs and flows, is a royal 
river; for so &r it is considered as a branch of the sea, and 
belonging to the crown : but rivers not navigable are the 
property of the proprietors of the lands on both sides the 
river ; that is, if both sides belong to one owner, the whole 
river is his ; if to two persons, the river is in moieties. But 
' in the case of the crown, there is a difference in respect to 

granting the land from that of a subjest ; for by a grant of 
the laxid in the case of a subject, the fishery would pass ; 
but in the case of the crown, by a grant of the land adjoin* 
ing a navigable river, or royal fishery, the fishery would not 
pass, for it is an inheritance in gro^ in the crown, and parcel 
of the inheritance of the crown itself ; but it may be special- 
ly granted hy grant tf^f^JUhcry from the crown. 

Upon these grounds the several distinctions of the rights 
of the fishery are formed, viz, free fishery, several fishery, 
and common of fishery. 

I. A% to Vi free Jithery it is the CBcIusive right of fishing 
in a navigable river or arm of the sea ; and this must be 
claimed by prescription, or grant from the crown ; for 

ft C and War 

wenv, Matthev^l '^^ ^^^^^ of fishing in navi|aUe rivers is common to all 
Salk. 137« ^c king's subjects ; and therefore an exclusive right must 

be 
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he derived from the grant of the crown, in whom that ex- 2 Black. Conn, 

elusive right originally resitted. Bm the prescription should ^^^' 

be as old as the reign of Jfenry II. ; ibr the charters of kin^ 

Jhhn and Henry III. avohl all such grants from the begin* 

ning of the reign of /^/cAarrf I., and prohibit the fencing of 

rivers in future ; so that no grant of a free fishery shall be 

gi^, if made since that thne-. 

3* This is also the same of a ^rutral JUkeryj which is also ^ Black. Cons.* 
an exclusive right derived hi the same manner^ but with this 139. 
additional circumstance, that it should be claimed by a person 
^ho owns the soil, as the land adjoining to a navigable river ; carter ▼ 
and it was accordingly hefd to be good where the plaintiff in Muroot.' 
this case claimed a several fishery in the river Severn^ where 4 Bur;'2162'. 
h was navigable, as part of his' manor' of Artmgfwm^ which 
adjoined the river : and recovered accordingly. 

" But it is not necessary to constitute a teveralJiMheryy that ^^ ^^ <»d 

« all other fteisona should be excluded ; it is sufficient that no» ^*"'^*^'t 

« person shall have a co-extendve right ; for a partial right, r^^'^^"^* 
^ as to take for a particular purpose, doe» not destp^y the 
*< nature of a* several fishery.*' 

As where the plaintiff wa< grantee of a several fishery, Seymour v. 
8ut the grantor had reserved to liitnself the oysters amf fish Ld-CounnV* 
for his own table ; an<f having declared as possessed of a 5Bair. 2S14. 
several Jishery^ the judge nonsuited him, deeming the right 
so reserved to the grantor as destroying the nature of a sev- 
eral fishery, which he supposed should be exclusive of ail 
others. But the court ofKing'^a Bench set aside the nonsuit, 
ftolding thedocrrine ^ beibre delivered by Lord Afdwtfield. 

But where a man claims such free or several fishery, he Warren v. 
must shew hi» title, and the onus lies on hkn 'r for the claim Mauhews, 
is derogatory to the common right of the subject. SaIJi 137. , 

•And he who has either of these species of fishery may smithv.Kcmov 
have ti*espass for taking the fish ; for he has a property in them. Salk. 637. * 

•[ 389 ] 

3. Common of /te'*cary is a right of fishing in the waters 
Af another, in common with others ; and it differ from a 
several fishery, that in this last the owner has a property In 
the fish before they are caught ; but in the case of common 
mi/riscari/j not till they are taken. 



4. OF iKjunms OF tus aiosTS of tolls a kd cvstoms. 

Where goods have been distraitaed for tolls or customs, 
the person whose goods have been so distrained may brin^ 
this action for the taking, in which the riglit to the tolls is 

tried. 
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tried. But the cases under this head have already Ixeft 
treated of in the action of Hrpltroin* 

So for an unlawful taking of any thing for an amercetncnf 
In a court*leet. 
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^.^OF INJURIES TO FAlftS AVP BiAEKftitS. 

t. Every one of common right has a liberty of comiog^ to 
buy and sell without paying anjr toll^ (^r.» unless due by cas-; 
tpm or prescription. But if a pefson requires any partknlar 
easementy as a stall) he must have the licence ef theownet 
of the soil r for the property of the soil still remains in the 
gwner of the landy and he dedicates it no farther to the use of 
the public than the right of entry to buy and sell. This right* 
therefore^ of erecting a stall for exposing things to sale in a 
market or fair, is called Stallage, and is a sum which th« 
owner of the soil has a right to fof his permission* If the 
ground is braken> it is calkd Picage. 

If any person^ therefore, comes into a market and raises a 
stall without the owners of the soil's leave fii*st obtained, thb 
actidi lies against him, for he is thereby a trespasser. 

And it should seem that trespass is the only action ; /or it 
is said {^Stra, 1238.) that debtor assumpsit would notlieibr 
the sum due : and it is decided in this case, thai gixids 
brought to a market C3casi(i\,\)^di9traincd damage-feasant. 

3. So this action lies for erecting tables upon which wat«s 
are exposed to sale ; for it is an use of the soil which belongs 
to the owner, and similar to stalls in the use made of them. 
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6. er iKitjnisa frobc HtiNTiKa, or thb pvksvit ov 

As t^ which these dedsioAs have taken place i 

1 . Any person msLy Justify going upon the lands of another 
ih fiurstde of ravenous beasts^ as foxes, badgers, C^r., but it 
will notjitstify a person to break the ground or dig for them : for 
the taking of them is of public -benefit. 

So it will not justify any excessive or unreasonable damagv 
to the land of another, for the justification is only as to the 
follovnng^ and should be done with as little damage as pos- 
sible. And therefore if to trespass for such cause, the defend* 
ant justifies as following the fox or such beast, and in fact has 
comnMtted unnecessary mischief, the plaintiff should make a 
new assignment of the excessive and unnecessary injury. 

S. By statute 22 1st 23 Car, 2. c. 26. gamekeepers, prD|>- 
erly nominated, or other pei-sons (authorised by warrant 
from a justice of peace) may search for and seize instruments 
for destruction of the game. 

3. « Wlicre 
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Under this statute it has been held, 

1. That gamekeepers, in making a search, should haiie a Caipenter v* 

justice's warrant, founded on an information. ^^'J'^oq 

Comb. io3* 

2. A gamekeeper, properiy apppointed, has a right to |^<>8«" v. 
keefi and carry a gun or other instrument to take game any , ^wyg m^ 
wherey but a right to kill it only on hii ottm manor. Therefore, 

where the plaintifT, who was a gamekeeper, bad followed the 
game o£f his own manor, and the defendant took his gun from 
him, trespass for taking and carrying away the gun was held 
well to lie ; for he was entitled by law to keep it : though he 
had been liable to the penalty for kiilinggame oiT the manor, 

3. By Stat. 9^nn, r. 2S, a lord of a manor shall appoint 
but one gamekeeper, and by stat. 3 Geo. I.e. 11. the per- 
son so appointed should be either a person qualified himself, 
or a menial servant of the lord, or appointed and employed 
to kill game for the sole use of the lord. 

This clause does not prevent the lord of a manor from ap- Per Cur. 
pointing any perscHi as his gamekeeper, though neither ^ Was.389. 
qualified, nor a menial servant : for the statute never meant 
to take from lords of manors, living at a distance, the power 
of appwiting a person to kiU g^me for their use. 

7. «f IKJUSISS TO HIOHWAT*. 

By setting out an highway, the owner does not part with Sir John Lade 
the property of the soil. And therefore where the ♦defendant ^'c^^^^^JJJJl 
owned land adjoining to the highway, which was the soil of * in^Qgi -i 
the plaintifiP, but separated by a ditch, and he laid a bridge ^ *' 

over the ditch to the highway, it was held, that theplaintiflT 
znight have trespass for it ; for the soil was appropriated on- 
ly to the purpose of an highway, and it was not lawful to use 
it in any other manner. 

i. OF TRESPASS, WITH REFERENCE TO THE 

PERSON. 

That b, 1st, As committed by Officerty or Persons en- 
trusted with sotat Authonty by Law : Sdly? By firivate Per- 
son$. 

Injuries by Officers, are, Ist, By the Sheriff and his Offi- 
cers. 2dly, By Justices of Peace : 3dly, By Officers of th# t,,^ „ „ ,^.. 
Excise or Customs. 1 eny v. h uaua- 



1. 09 xmssrAss against thk shbriiv oa ms offic&rs. 

1. Where the •ubject-matier qf any 9uit t« not vdthin the 
juritdicHon of the court applied u>for redress, every thing done 
is absolutely void, and the officer e^ecutipg the process is a 

G g g tre9pQ»9er, 
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Hard. i90« 
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Case of the tre^/iatser. But where the subject-matter is within the juris- 

Marshalsea. diction of the court, but the want of jurisdiction U io the >ter- 

10 0o,76; a^ b. ^„ ^^ /^/<jc^^ unless the want of jurisdiction appears on the 

process to the officer who txecuUes ity he is not a tresjms^cr. 

But in' the case of constables, a- pardcular exemption is 

given by stat. 24 Geo. 2. r. 44. which enacts* ^ That no 

*' constable shall be answerable for obeying a justioe's war- 

^ rant, notwithstanding any defect of jurisdiction in the jus- 

" ticc who issued it.' 



%»^ 



Turner Vt 
Pelgate. 
!> Lev. 95i 
1 Sid 272. 
Adams V. 
Spany. 
a* Wilt. IS5. 



Wils. 334. 



2. i/yiM/^'mM/ nvffrafftf as undnlf obtained^ and resdtu- 
tibn awarded, (as where the writ of execution was made re- 
turnable on the essoign day, the suit being by bill, in which 
case the execution was set aside, and" the goods ordered to be 
restored) the defendant in the first action may bring trespajs 
against the plaintiff for taking the goods ; for by vacating 
the judgment, it is as if it had- ne?er been : but it Is other- 
wise qf a judgment reversed for error y for then no action lies, 
for it is the fault of the court ; but an irregular judgment is 
the ^ult of the plaintiff, or his attorney. But in such case 
of an irregular judgment no ac^on lies against the officer, 
for he is justified by the writ.- 

•So that the mle as to' justificatimi under ptrocess o£ any 
court is, that if the court has jurisdiction, but their proceed* 
ings are irregular, trespass lies against the plaintiff in the 
action for taking the goods, but not against the officer : but 
if the court has not j.urisdictiont the officer is liable. 

3. If ^Jieri Jacias is directed to- the sheriff to take thz 
goods of a person in execution, and he directs- his warrant to 
his bailiffs for that purpose, if they take the goods of another 
fierson by mistake, trespass lies against the sherijf; For he is 
liable for the acts of his- ofllcers acting uader colour of his 
authority. 

As it therefore often happens that the goocb of a persocr 
against whom a fieri facias is expected, are convc3Fed away 
or transferred by bill of sale ; how far the property remains- 
in such case, is settled by the Statute ofFrauds^ 29 Car. 2. 5^ 

By the common law thegoods ofthecfefiendant were bound 
fW)m the teste of the writ, and therefore if the defendant had 
aliened his goods after, or on the day of the teste of the 
writ of execution, the sheriff might take the goods in the 
handsof a purchaser: It was therefore enacted by thatstat- 
<< ute, << That the goods should not be bound from teste, but 
« from the delivery of the writ to the sheriff, who is to in- 
•''dorse, on receipt of it, the day and month oa which here 
« ceived it." 

Pier Katdwicke, 1. Under this statute it has been held, that neither before 
Ch, Jtnt. t^e statute of frauds nor since, is tlie property of the 

|=*C«. Abr. , . *^ *^' goocfe 
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';||c)od6 altered, but remains in the -defendant till executhn 
executed : and the meaning of these words, ^< That the goods 
shall be bound from the delivery of the writ to the sheriff," 
is, that after the writ is so delivered, if the defendant makes 
any assignment of bis goods, excejit in market overly or by 
becoming a bankrupt, which is an. assignment .in law, the 
slienif may «take rthem in execution. 

2. This statute relates oiily to pnotect the goods in the Q^inb. US. 
iiands of fiurchaaer*^ that is, to cases where the goods are 

«0/d bona fide ; forif the party dies after the teste, but before Anon 

the delivery of the writ to the sheriff, the goods are bound 2 v«nt. 218. 

in the hands of his executors ; for such is not a change of s. P. 
property by sale, 4>rier a ocaluable oonsideruiioa. 

3. So if a writtxf execution is delivered to the sheriff^ and Per Lord Holt. 
the defendant becomes. a bankru/it before it U executed^ the exe- Lord liaym.252« 
cation is thereby superseded, and the goods not bound by 

the delivery, for the property ceases to be Hi' the bankrupt 
ifromthe time oftheactnf bankruptcy >com minted. 

•4 
<< But in such case the sheriff shall not.be made a tres- t. ^^^ i 
^< passer by relation for any subsequent disposal of them.; 
^^ though he would be subject to an action of trover." 



'For where Ibe goedti df a trader Tere taken in etecution, smith v. MUei. 
after an act of bankruptcy committed, by the defendant who 1 T. Rep. 475. 
was sheriff, but before the sale the commission was sued out, 
.and a provisional assignment made, of which he had notice, 
but notwithstanding, he sold the goods .; this action was held 
not to lie, though trover might ; for the taking was rightful 
and legal, and the conversion only unlawful, he (saving had 
notice that the property wasschangad. 

4. So the statute extends not to Bind the Idng^ for lie is not 'Post eh. of Tro- 
named ; and by stat. 33 H. 8. e. 39. if the king and a subject ^er, vid. for con- 
liave both actions against the same person, the king's execu- *^^"*^dox» oji tliis 
iion shall hi^ve place, provided his suit was commenced at any *^^^^^' 

jtime preceding the judgment given for the other person ; and 
therefore the goods are liable in suck case, in whose hands 
•soever they be. 

5. But though possession be regularly taken of goods, yet Reedv.Hsrrisoo- 
the officer muut remove them to a place <f uafe custody in a ttfihKk. R^« 
Jiro/ier time ; for where he kept possession of them on the 1218. 
premises, under an attachment from an inferior court, for 

an unreasonable 4ength of timei viz, six months, he was held 
to be a trespasser ab initio, 

6. It is not lawful for Ihe sheriff, or his officer^, to break Seii»yne*s esse. 
the house o^vaiy person to execute process o(fi, fa. against ^ Co, 9l* 

the goods, or ca/tiaa against the person, at the suit of a sub- 
ject : and if the sheriff or his officers do so, he is a tres- 
passer, and liable in this action. 

Beit 
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But this privU«g^ is oDly confined to the p«wn or goods 
of the omnerqftHe ium»c, or such as are brought there, with- 
out fraud or coviriy and thertfore ^all not protect the person 
or goods of .any other which are brought there to prevent a 
lawful execution ; and therefore in such case, afier denialand 
reque»t^ the sherifTinay break doors to do the execution. Bat 
in such case a demand of the delivery of the goods is nee* 
essary, for if he breaks the house without making such de- 
mand, be is a trespasser. 

7. Things fixed to the freehold cannot be taken in execu- 
uon, and therefore for such taking trespass will lie. 

« 

•. AJieriJactM is de bcnh isf cMtallh debitaris, and there- 
fore under it the debtor's goods only oan be taken in execution. 
But a levari facias is de cxitibus terra, and therefore under 
it the sheriff may take the cattle of a stranger levant and 
couchant^ for they are the issues of the land (St, West. 2. 
c. Z2.% inst* t^i) and the land is debtor. And such is 
the case of tenants in common, or commoners ; for their 
cattle may be taken on the land unless their title be found 
by inquisitioni or All avoided by monstrans de droit. TTic 
law in this case is the same as if the taking was under an 
outlawry. 
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S. Of T1l£SP\SS AOAIKST 7t7STICES 07 PEACE, OX PERSOXS 
ACTl'NG UNDER AUTHORITT FROM TBtM. 

1. These are also subject to this action, if by any illegal 
proceeding they take the goods of any person. But as to 
justices of peace, it is enacted by statute 27 Geo. 3. c, 20. 
^< That in all cases where a justice of peace is empowered 
*< by an act of parliament, made or to be made, to issue a 
<t warrant of distress, it shall be lawful lor him in snch 
<< warrant to order the goods distrained to be sold witlun a 
^' certain time limited by such warrant, so that it be not 
<< less than four or more than eight days, unless the money 
<( for which the distress was made, and all chai^S} be sooner 

paid." 



«( 



And nott^ That a warrant ex vi termini only means an 
authority ; therefore, if under the hand of a justice, it is 
sufficient, without being under s^al, unless particttlariy re- 
quired by act of parliament. 

S. ^ A constable to whom a warrant is directed must act 
^ within his district, or he shall be liable to an action of 
«« trespass/' 

To trespass for entering the plaintiff's house, the defend- 
ant justified under a justice's warrant to search for nets : the 
warrant was produced, and appeared to be directed " to the 
constable of Shifibome^ Samuel Carter^ and to all other officers 
of the peace of the county of Kent /" evidence was given, 

(hat 



trespass; su 

that tlve'tdefetubiitifnu borsholder of IditU Petkham^ 'vv^ich 
adjoined to the hundred of Skifibcme^ in vhich the plaintiffn 
house WAS i it wae contended for the defendant, that be wm' 
a constable for the county^ and eame under the general di- 
rection of" all officers of the peace of the county of Keta ,-*• 
but it was resolved that these words were to be taken reddendo 
mnjjruUi singulU ; that is, that each constable should act within 
his own district, and could not act by law out of it without 
being a trespasser. 

S. The third case of actions against officers, are those 
founded on the revenue laws. ^ 



Z, OW TBJftSPJUS AOAIVST OTFICKES OF TBEBXCISE OE CUE* r 39$ 1 

TOMS. 

1. By Stat. 13 & 14 Car. 2. r. 1 1. a. S. « Any person 
^ authorised by writ of assistance out of the court of £xcbe- 
" guer^ may (taking a constable or other officer with him) 
^^ in the day time enter any house or place; and in case of 
" resistance, break open doors, chests, or packages, and seize 
^ any unaccustomed goods be shall iind there." 

1, Under this statute it has been held, that trespass lies n, 

8§ainst custom house officers for entering the housiT of any Rawlint. 

person in search for smuggled goods, if none are found, for 3 wUb- 61. 

the officer does it at his peril. 3. Though the officers have n-jj, 

a writ of assistance, yet if they have no constable with them, Bro^^ ^* 

they are trespassers even if smuggled goods have been found. 2 WUi. 405. 

5. And though they have with them a constable, yet i/Aff wot S. F- 
not constable of the filace where the search was madcj they arc 
trespassers. 

« And no custom-house i>fficer has a right ta seize goods 
*< liAble to duty before they are landed, or offisred to sale." 

For where the plaintifTs ship, lying in the Thames, with gmytliv. 
iPatter on board from Ireland, the defendant, a custom-house Reynoldi. 
officer, went on board, and before the hatches were opened or 2 was.2^. 
bulk broken^ or any goods landed or qffered to sale^ ^iztd the 
butter as contrabands the Court were on a case reserved all 
of opinion, that the seizure was unlawful, as the goods had 
not been landed or exposed to sale ; and they grounded their 
lopinion on stat. JS Car. 2. 2. & 20 Car. %. 7. 

In searches by exoMcofficers for goods which have not paid 
the duty, by night, the presence of a constable or peace-officer 
aa required by stat. t. jinn. c. 9. and stat. iO jinn. c. 19.*. 12. 

Where searches are made* by cxcise^officers, the con- Hinv^Bamee. 
stable or peace-officer must ^^o//A^y^/izc^ where the search "filackfSX 
IS made ; it is not suffiaent that the person accompanying 1735. ^ 
them w an officer by reputation. Am here, where it appeared 

that 
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that tbe person had former))' been head borough of a panshi 
and had a board over his door with that name on it, but waa 
out of office, and was hj mistake apptied to by the excise-of- 
ficers in theic^earch} they were atljudged to be guilty of tres- 
pass. 

S. Though an officer proceeds regularly In the seizure of 
goods, yet it depends on the condemnation) whether the tak- 
ing shall be deemed legal or not ; for if the goods are oat 
condemned, he is a trespasser. 

By statute 10 Geo. 1. «. 13. c. 10. powier is given tooS^- 
cers of excise to search at all times of the day entered ware- 
houses or places for tea^ coffee, i^r« But private houses can 
only be searched on oath of the suspicioQ before a commis- 
sioner or justice of peace, who can by their warrant authorise 
a search. Under such a warrant obtained by the officer, oa 
his oMm oath of suspicion, if a search is made in a private 
house, and no goods found, the officer is liable to an action of 
trespa8% and the warrant shall be no justification ; for the 
commissioners have no power to inquire into the circumstan- 
ces, and the officer takes the whole on himselfl 

But this case has since been over-ruled, and it was in diis 
case decided, that in an action of trespass against an officer 
of excise, for entering the plaLntifT's house under a warrant 
of two cbmmissionei*s, founded on stat. 10. Geo, I. r. 10. to 
search for concealed goods, but none were founds that the <2e- 
fendanta mere not treafiaatersj the act itself being legal ; but 
that the only remedy was by an action on the case, Ibr ob- 
taining and executing the warrant from bad motives. 

4. But a condemnation of the goods seized in the Court of 
Exchequer is so conclusive, and alters the property so effect- 
iially, that neither trespass nor trover will after lie against 
the officer ; for if an action would lie against the officer, the 
goods being bound by the condemnation, the judgment 
against the goods would be defeated by suing the officer. 

" Though it should secufi that this is only in the case of 
" officers seizing within their own department ;** for where a 
person not the proper officer, made a seieure, he was held 
liable to this action, though the goods had been condemned. 

But a condemnation of the goods is only conclusive evi- 
dence in favour of the officer, when it is made in the Court of 
Exchequer^ and does not extend to any other condemnatiocia 
by inferior jurisdictions, as the boards of excise and customs. 
For in this case, after a condemnation by the board of excise, 
the owner of the goods recovered in trespass against the offi- 
cers, and their sentence was adjudged not to be amclttsive 
evidence. 



5. Where 
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5. Whcrt gtK)d3 are seized, the question often turns upon 
whom the onutfirodandi Uie payment of the diity lies. 

Before the statute 6 Geo. I. c. SI.' if an officer went into a PcpDeGrcy. 
trader's house to make a search, an action lay against him ^^'j ^!J?^' 
for the trespass, unless he could prove that the goods therein • ^^* Hep, Sli 
were forfeitable. It was therefore provided by this statute, 
** That the officer should be protected who acts dfona fidcy 
*^ and on probable presumption, even though he mistakes in 
^ the following cases: !• Where goods are on board a 
^<boat, without any officer. %, Where they are coming 
**.by the water-side. 3. Where there is credible informl^ 
^ tion. In all cases of seizure under these circumstances^ 
<< as the officer n not, liable to an action, the owner may 
<< apply to the commissioners, who, on proper circumstances 
*^ appealing, win restore the goods. If the owner does not 
<< apply, tJ:)e officer proceeds to condensation in the JSJ^> 
^chequer by prosecution ; and in such case, by sect. 41. the 
^ proof of the payment of the duties ties on the owner who claims 
• " them in the exchequer** This clause, confining the mode of 
proof only to cases where application had been made to 
the commissioners, was made general by stat. 13 Geo, 1. c. 2g 
s. 8. which enacts, '< That in all cases where foreign goods ^ 
^ are seized for non-payment of duties, ifc. and any dispute 
•* shall arise thei'con, the proof of payment shall lie on the owner 
*< or claimer ofthegoodsy and not on the c»fiEtcer who^ has made 
** the seizure.** 

These statutes relate (wa/y to suits for condemnation in t/te ^^^^J' 
Exchequer ; but in actions of trespass, brought by the owner ^ Bl Hep 8131 
of the goods against the officer, the proof of the non-payment 
lies on the officer who seized the goods* 

The seizura in the last case was of goods for non«^&yment Hcn»haw v; 
Sillhecustom-house duties ; but the same doctrine was held fgf^J^n 
in the present case, on a seizvre for non-payment of the du- 1174,^ ' ^ 
tics 'of excise^ viz. that the onusprobandi the non-payment of 
the duties lay on the officer. 

By statute 10 Geo. 1. c. 10. the proof of payment of the 
excise-duties on tea, coffee and choaplate, is laid on the 
owner or claimer in the Exchequer z but it extends not to 
actions of trespass. 

And the same proof Ites on the owner or claimar in the 
case of seizure of soap and candles, by statute 28 Geo. 3. c. 3^1. 
which also relates only to informations in the Exchequer. 

6. By statute 17 Geo, 3. << All actions against revenue- 

« officers for any thing done in execution of their dKce, r J9ff 1 
« must be brought within thr«e months after the offence, 
^ committed, and be laid tn the proper county where the 

«ft€t 
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^ &ct bffpfWMd/' Fid. S3 G^q. X c. 7Q. «. 3. Ic 24 
«r«t. 8. c. 47. «. 35* 



'ri»> 



•< The three months vithm which actioB9 must be bnmgbt 
•< agaioat cuatom-^aie officers, must be reckoned &qdi the 

Godin V. FerrTi. For Ulcere in.thii caae the seizure was by a caatons'booK 
8H.fii.Rc|k24. officer on the iUh of JMa^^ 1787, and was returoed into the 

MxckeyucTj and in February , 17a9, the plaintiff io the actido 
obtained writ of deliverf out of the Excktquert whkh was 
l»ot executed, the plaimifT not baviog %vrtn the neccdUry 
security, and this action was brought in 179(^ ; it was bddv 
that tlie plaintiff's action was barred, and it not having been 
comnnenced within three months after the seizore : though 
contended that the suit in the Exchequer being stiU depend- 
inrg, it was a continuance of the saiae trespass. 

But thou^ the vmt ha9 been 9ued oui in a county whefc 
the offeooe w«s not coounitted, yet if plaintiff dechres in. 
the county where it was commlttedr it ^ S<M>d within the 
statute. 
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7. By itat. \9 Geo. 3. c. a4.«. 1 5^ it is enacted, « That 
^ if the judge certifies on the record tbat there was prab* 
^ able cause for such seizure, in that caae, beside the plain- 
^ tiff^^s ship and goods so seized, or the value oCthem, be 
*v shall not be entitled to above two-pence damages, and no 
«< coste/* 

Under which statute it has been held, 

1st, That this certificate may be given at any dme afier 
the triaL 3dly, That if a sentence which was in iavour of 
the captor, is afterwards reversed in a superior court, and 
then the owner brings this action against ^ c^tor, a cer- 
tificate £4*001 the judge of the superior court of appeal isgood 
within the statute. 

By- Stat. 23 Geo* 3w a like power is given to the judges tn 
certify where the seizure has been under the excise Irm. 
^< But it was in thb case resolved, that the judge could only 
<< ceilify where the action viae for the eeixure of the good^ not 
<( where it was for other injuries accompanying the seizure.** 
As where it was for breaking and entering the plainttff*s 
house, .breaking his locks, and seiung the goods; it wa» 
resolved, that the judge's certificate of probable cause should 
not deprive the plaindff of his full costs.^ 

4. A general vutrrantfrom the eecretary qfeteite to seize the 
persom, papers, iXc. of any one is illegal ; ^d this acuoo 
will lie (tgainat the meeaengera acting under it, for^entering in* 
to the plaintiff's house, and seizing his papers. 
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^* OF TRESPASS AQAItVST ]»RIVATlK PERSONS.' 

1 . Trespass lies at the suit of a person against whom a Perkins ir. 
commission of bankruptcy has been sued, h« not being an ^'Jj!.®' ^?^ 
object of the banktnipt law8> against the atsigneea under the ^ ^ 
commissiottj for taking possession of his house, goods, ^r.; 

for the commissiot) is void^ and of consequence the taking 
is without authority ; and the person whose property has so 
been invaded, is entitled to a remedy 2 for every roan should, 
in applying to courts of limited jurisdiction, know their ex« ^ 

tent and jurisdictions are circumscribed. 1st, *With regard Hafd«480. 
to filace ; as a leet or corporation : so that the cause of action Case of the 
must arise within them. 3dly, With regard to the subject* Marshalsea. 
vmtter / as questions on excise. 3dly, With regard to fier* ^^ J®« 
sons ; as in the case of the Marshalsea; so in the present, the C ^^ J 

person declared a bankrupt not being an object of the bank- 
rupt laws, is not within the jurisdiction of the commis- 
sioners. And in all the cases where the Court hold cogniz- 
ance of matters not within their jurisdiction, their proceed- 
ings arevoid, as coram non judice ; and trespass lies either 
against the officer (as before) or against the person who ap- 
plies to their jurisdiction, and acts under their decisions. 

2. Search warrants^ if isstied on proper application, afe Halc*4P.C; 
legal, but must issue under these restrictions : as, 1 . There 1^- 
snust be an oath : 3. The grounds declared : 3. It must be 
executed in the day-time by a known officer : 4. In the 
presence of the party informing. * And though all these pre- 
cautions be observed, the person on whose suggestion and 
information the warrant issued, is liable to an action of tres- 

}>ass if nothing is found, for breaking and entering the house, 
or he is justified or not by the event : but it shall at all 
events justify the justice who grants the warrant, and the 
constable who executes it; for it is granted on oath. 

3. By Stat. 6 j^nn. c. 18. << Guardians, trustees, husbands 
*^ seized in right of their wives, and tenants ^^ auter vie, 
^ holding over without consent, after detennioati<m of their 
^ interests, arc made trespassers. 

4. If a lunatic commits a murder or felony, he shall not Weaver ti 
be punished ; for it must be done ardmofelleo : but if he com- ^^^d. 
roiu a trespass, cither to the lands or goods of another, this ?^^* ^^^ 
action wiU lie. ^^ 



4. FOR WHAT INJUHIES TRESPASS WILL 

NOT LIE. 

1. << Trespass will not lie against a mere mimsterial officer 
" for^ any thing done merely in pursuance of his duty^ though 
•* it is somewhat in support of a wrong, but a wrong to 
" which he is no way accessary or assenting." 

H b h As 
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As "wherr ft distress was tortiouslf takeii} andimpmsodej 
in the poond, of whkii one of the defendmts was keeper, 
and an action was brought a^nst those who took the distreis 
and the pound kwfttr jaintiy , The acikm was held not to lie 
against fiiff^ for he acted rocrdly 
wjjr concerned in the tort. 



n» 



*But it was^ fHrf her the opiidon of the Coofl in this casev 
tliat if he had exceeded hu duiy and amuated in the «*v«|r, he 
would be a pwty in the tpeapaaa ^ vad, ^at Chen air actioo 
would lit a|;ainM hiim 

^ By Stat, t St 2 F. k Afl c. 1^ «< No distress sfaaA be 
^ di-ireno«t of the hundred^ except it be to a poond overt 
^ within three miles of tlie place where takcir, and in the 
*^ same shirs ^ ntilhw shall distresses be impouiided in di^ 
<< ferent placess under penaitf of one hundred sbilliiigs, asd 
^ treble dlRiiagesv'^ 

If theperBOfi distraining^ impovuds the cattle in another 
county) he is not a tretpauer^ for the uking was Uwfoi ; 
but it subjects him to^ the penalty of the sUbrte 1 & 3 
P. h Mi r. 10, or an acdbn^ on. the case oir the statute of 

A£Biri6ridge. 

S\ So trespass wilt not lienor fnEifagf on txcesm^g dittrr^ ; 
fbr trespass will not lie where the first entrf or taking 
was lawful, as here, rent being due, and there being no Mbac- 
quent abuser the remedy Ishovld be a tpedal action fwaded 
an the 9iatuie ofJMMMdgtj Chaft. 4. for at common taw a 
man might take a distress of more vidue than the rem^asit 
was but in the nature of a pledge. 

4. <<* Trespass vi ^ armU does bdC Ue against temetfir 
<< ytars/br cuttitig d^wti timber tree9y mad carryimg' t^ma^avj 
<< and 9cUing them ;"* but if after having cut tbetn, he supers 
them to lie, so as to give tkne for the property of the di- 
vided chatteF to settle in the lessor, there trespass will lies 
for it is no« one coai&noed act ;• and besides that^ lessee for 
years has a special kiterest ia the ttessfor repaivs and shade , 
but if the lease had tn^en with an exception of the trees to 
lessor, there if lessee cuts them he is a trespasser, like as 
lessee at wiU, against whom- trespass will lie for oitnog 
tl'ees ; for such acts determine, his wilL Butt m against 
tenant by sufferance, lessor eannot have tseapass before 
entry. 



But even"- though the trees are esrcepted in a lease for 
years, yet if they are destroyed or Bpolled by leasee'^s cattie 
breaking or mpping them, no action of trespass will lie, for 
the defotidSBt had the ose of tiie soil, and the injury was done 
in the enjoyment of that to* which the defendant had titl^ and 
without his ih«ill^ 
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S. ^ Wherever the law allows an entry onthcland e( ao- 
^ other for a partio«!ar piutpoai:, .at being for tite good of (he 
pubHc^ trefipaas will not lie.*' 

"^As in the caae of AijrAftvt^ which if they become impas- Absor v^^Frencb. 

•able, as by the overflowing of arirer or -oihcr cause, pas- % Show. 28. 

ficngers njay justify going on the adjoining fields : but the case Ji*'^' '^*- ^« ^• 

is difiereni of a private way over the land of another ; for y^^JJ^^^^^j 

there^ if the way beccnncs impassable^ the person w1k> is enti* Dyu^.7i6. 
tied to the way cannot justify going on the adjoining lands : *r 401 ] 
for the grant of it way is only An a particular line, not to the 
jight or left, and the grantor is notvobtiged to^epaic. , 

a. Trespass vdll net Jie agiunst tbe owner af an estvay for cits.!**"^" ^* 

taking him off the lands. of the lord of the manor who bad camb.Sum. 

seized hxtUj without paying £>r his.keeinng i ibr t|l>e o\vner ass- I667. 

had the property, and the lord may have ca9e fer.the keepings T. .per Pais I9r« 
though he might have deiidned him till paid. 

# 

«< This case ^decides that the owner of an eactvy nay take 
•<< him-off the lands of tbeioird of the sodnor without tenderof 
<< satisfaction : but it has been clearly adjudged, thathemay^ 
^< where he tenders satisfaction. I^c. and tlie following points 
'« been adjudged ;*' 

« 

1st, That without telling any marks or making any proof Henley v. 
^f the property, (which may be done at the trial,) the owner ^^*^*^,,n* 
may seize hb horse, i?'c., which was the eatray^ wherever he s'***. 686. 
finds hi«a. ^ly, That in pleading, it is suf&cient for him to 
say that he teodered aB^ods vnthout expreaaing any aum 
jcertain^ as he must do in pleading lender of amends 
for a trespass ; and the reason of the ^versity is, that in the 
latter case he is a wrong-doer : but the owner of the eatray 
is not a wrong-doer, uid it is impossible he should know how 
long the eatray had been in the lord's custody, or what would 
be a proper satisfaction! and therefore pleading generally 
^shoukl be allowed. 

7. Trespass will «ot lie against the s&aster or seamen of a Hans v.Hassard, 
king's ship or privateer for taking a vessel aa prize on the at the Cockpit, 
seas, wtuch capture is afterwards found to be illegal, and the ^^ March, 
ahip been adjudged JM>t to be a lawful piiae in .the Court of JT^^lj^'r^o 
Admiralty : for questions of prize or not prize belong exclu- ^^^' ^ * 
flivdy to the Court of Admiralty ; and where it has jurisdic- / 
tion of the principal <|ucstion, it shall also have it of tlie inci- 
dental ones ; and beside, the Court of Admiralty gives damo- 
ges) UTr. for the detention : therefore they shaU not also be 
recovered in the courts of common law« • ^ 

Therefore, where one who had letters ^ ssar^ue in the Turner and 
J}uich war, took an Oatcnder for a Dutch ship, and brought ^^^ ^' ^^^* 
her into harbour, and libelled her as a prize, and there was sid.^367* s c 
a sentence that a/ie waa nota/inzcy and the OUatder libelled * 

to the Admiralty for the damages ^ sustained by hurt the ahifi 

received 
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received in fiort, and a prohibition was prayed on the groaiKl 
that the injuries libelled for were done on land) and so that 
an action lay at common law ; but a prohibition was refiisedf 
as the original capture was at seay and the bringing her into 
port, ^ in order to have hercondemned^ but a cooacquence of 
it : and not only the original, but th^ pcmsequences should 
be tried in the Court of Admiralty, 

« 

This question received a farther decision in a modem case, 
which was an application for a prohibition from the Court of 
Admiraltyy to stay them from proceeding to condemn goods 
which had been captured at the island of EuMtatia by Adnnmi 
Jfodneyy the property of British subjects, on ttie ground tbat 
they had been taken on land, The Court refused the prohibit 
tlon, holding that an exclusive jurisdiction vested in the 
Court ot* Admiralty, and that the courts of commoQ law had 
|io cognisance whatever, 

8. Trespass quare clau^m /regit is a local action : and 
therefore it was resolved, that trespass for breaking and en* 
tering the plaintiff's house m Canada would not Ue |n this 
country. 
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5. BY WHOM THIS ACTION MAY BE MAINTAINED. 

1 . "To maintain an action of trespass, an inttrent in the 
^^ soil is not necessary : an interest in the profits is suf&cient i 
^' as he who was vestura terr^y or herhagiumy naay have trcs- 
f* pass qmre clqusumfregit^ for trampling down the g:rass, bTc." 

So if ^. S, agrees with the owner of the soil to plough and 
sow it, and give him half the profits, J. i^. may have this ac- 
tion qxiare clausum f regit ^ for treading down the com, and the 
owner is not jointly concerned in the growing com, but is to 
have half after it is reaped by way of rent ; which may be of 
other things than money ; though in Co. Litt, 142, it is said, 
it cannot be of the profits themselves ; but that (it seemsj 
must be understood of the natural profits. 

So where the action was trespass for entering th/s plaia- 
tifTs close, called CarrMoss^ and digging and carrying away 
his peat and turf, it appeared that the locus in quo was the 
waste of the lord of the manor, and that the plaintiff and all 
those whose estate he had, had an exclusive right of digging 
turves on this place, but that the other commoners had com* 
mon of pasture thereon \ it was adjudged, that though there 
was no ownership of the soil, yet that the plaintiff having 
this sefiarate and exclusive right to dig turf and peat there^ 
fpr an invasion of thb right ti-espass would Ue. 

So 
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So wrbere a meadow or common lands are annually di- weldenn v. 

vided among the parishioners by lot, after the portion is so Bridgwater, 

marked out, they may respectively maintain trespass^ but ^^^' ^^' ^ 
not befiore. 

3. << Possession is a sufficient title to the plaintiff in tres- 
^< pass vi i3^ armiBy and where a person is in possession, that 
^ is the proper action for any injury done to the land or the 
wproatsofit." 

For where one Mrs. Moore^ who had no tight in the seal, Harker v. 
t)ut was entitled ander a lease from the crown, in the sole BJ»^beck. 
right of digging lead in such a district, and she let and set •* *""* 1556. 
to the plaintiff all her right of digging lead ore therein dur- 
ing her term, and he was in possession, and brought tret/ioMM 
on the case against the defendant for taking the lead, it was 
held that the plaintiff, being in possession, should have 
brought trespass vi if arnda ; and he was nonsuited. 

3. << A special property is a sufficient title for the plaintiff 
^ in this action.'* 

. As where a thertjfhad taken goods under aJierifadoM^ and Tyirdl v. Ttilu 
they were forcibly taken away by the defendant, it was ad- ^'°* ^^» ^»^« 
judged that the sheriff might maintain trespass^ though he 
had only a special property in the goods. 

4. " The goods of the church belong to the church tvard' Hadman v. 
^ ena^ and they may maintain trespass for takbg them." Kingwood. 

Cro. Elii. 145. 

But the suit must be commenced while they are in office ; ^^* 

for after their year expired they cannot commence a suit, p^^^ 

though they may proceed in it after the year, if commenced & a1. 

before. 2 Sua. 852. 

ft 

At common law the church wardens are elected by the DuboUv.— 
minister and inhabitants at large, but by special custom both ^* ^f^^ ^*"* 
may be elected by the inhabitants ; however, if the church- mSS 
wardens bring an action for the goods of the church, and set 
up an election by the inhabitants at large, they must prove the 
special custom, or they shall be nonsuited. 

•«>. Baron if feme may join in an action for trespass done Cookson v« 

on the wife's land, as for breaking the close, ifc. ; but if it is Caitline. 

for taking and carrying away hay, (fc. the declaration should ^'*^* Eli2..964 
Ja^, that it grew on her land^ or it will be bad. *[ *^4 3 

For Uie rule is, that for taking things merely personal, Anmdciv. 
husband and wife cannot jom m trespass : but for the taking Short, &c 
of things in action or injuries to the land of the wife, they C'o. Ela. 133. 
should join : for the latter things survive to the wife, but not 
the former. 

6. Tenants in common should join in action of trespass ^"'**« •• 31^< 
for offences which concern their tenements in common, as 
fcr breaking their houses or closes, feeding, wasting or dc- 

atroyinf 
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«lroyiog their p«s8, catting thdr woods, iiiihlns^ in tbeif 
piflcaryiorsuch like. Is which case they should have thdr 
aciion ^ointlyy aiui recovar their damages jointlyy because the 
actum IS in the personalty, and not in the reality. 

And in such case the action shall go to the survivor, if ooe 
of them dies. 

And the Idyir is the same of coparceners. 

And if ^o tenants in common be of goods, as anboaac, 
or other personal thing, if one die, his executor shall be ten- 
ant in common with the other. 

7. Trespass lies bytbtf owner of the soil against apersoa 
for breaking his close and hunting there, and kiiUn^ Am conzev, 
or other animals/crir nature ; for the owner of the soil has 
the property of such animalsyb-ir nature as are found oo his 
land, and killed, and may have trespass for them. As if a 
hare is started and killed on my land, it is my property ; hut 
it is otherwise if hunted int^ the ground of « Uurd perscHi, ibr 
then it is the hunter's, 

8. Before an entry and actual possession, one cannot main- 
tain an action of trespass, though be hath the freehold in law; 
therefore an heir before entry cannot have trespass against an 
abator ; but a disseisee may have it against a disseisor for the 
disseisin itself, because he was in possession, but Dot ftyr an 
injury dfter the disseisin. 

6. OF THE PLEADINGS IN THIS ACTION, 
And Ist, Those on the part of the 
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Kesterton. 
t Blade. Rep. 
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PLAINTIFF^ 

1st, Of the Declaration. 

1 . If the plaintifT sues out a general writ of trespass qyan 
ciau9um/regit^ht may declare either ^r^^-a/Zy, ornaairr^ 
fiiacc where the treB/iasB wa9 done. If lie namc9 ike fdatein 
A»fi?rfr, and declares on it, the defendant cannot vary the 
place ; but if the ivrit ia^eneraij and the plaintiff declares €«- 
erally, or names the place in his declaration, yet may the de* 
' fendant vary the place, and so put the plaintiff to his new a»- 
signment. 

For as if the ^plaintiff declares oo a trespass in such a vill 
the defendant may reply iiberum tenementnm ; and if he 
proves any part of the vill to be his freehold, he wmat hav^ 
judgment, the plaintiff is therefore driven to his new asaigo- 
ment ; but Judge BuHevy in this case, isof opinion, that ple»d« 
ing generally Iiberum tenementum would .be bad, an^ 
that the defendant should give a certain name to his free* 

hold ; 
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« 

iiold; for if the plaintffF should also have a freehold la the 
same viiU he may prove tbe trespasa there, and have judg« 
inent. 

But if the plaintiff gi^es the close a name; be most prove a ^^^^^ ^* 
freehold in the close so fiamed. Lomb. 

3. << Where the trespass arises from the abttee of an au* 
« thodty given by law, or a for/ done subsequent to a laitful 
*^ act, it is sufi^cientin the declaration t6 state a trespass gen« 
^ erally, and in tlie replication the particularinjury off afauas^ 

As where the jdaintiff declared generally fiar breaking the Gai^tave v. 
house, and carrying away his goods, the defendant justified ^^^ 
the taidng as a distress damage feasant ; the plaintiff replied, ^*"^ ^^ 
that after the distress the defeodant had converted them to 
bis own use. The defendant demurred lor cause that this 
was a depaiture ; but the Court held it to be n<»ie ; for the 
abuse of the distress made him a trespasser ad imHo^ and it 
would be of no avail to the plaintiff to state the conversioa in BnlLN, F 81. 
his declaration, for it was no way necessary to his action, and 
if alleged need not be answered : it would be out of time to 
state it in the declaration, but it xDUst come out in the repli- 
catioD. 

3. In trespass dc boms asfiorfati^^ the particular gootU, l^c. 
taketij tnuet be elated in the deelaration, 

•For where the declaration was la trespass, for taking his b»Ai « 
goode generally, without saying what goods, after a veittict t^JL. 
for the piamuff, judgment was arresUd. 4 Burr. 2455. 

So where it was for taking fdaeee, eu^ eenerallv* Pla/ter's caact 

S Co. ?8. 

So Where it was for breakmg and entering the plaintilPs S^*lL 
house, and lakiog di^i^rea bonaet caiallaifiHue gueremk. the 2 SaS^sr 
judgment was arrested ; and the reason, of the cases is this z 
That where the declaration is so general, the ddendant can^ 
net justify, for he cannot justify as to divere goods Sdly 
That unless the goodAarc specified, a recovery in this, action 2 Lerf Rgrm 
could not be pleaded in bar to another action brought fcr tak* W^O. s c 
Ing the same goods. * 

« But this is the case only where the acdoo is founded on 
« the taking, or injury to the goods themselves ; but it is 
•< otherwise wl)crc the taking or injury ielaid only by vm of 
" aggravation," ^ ^ sf J 

For where the trespass was for breaking and enterinr th^ r v*.^k u- 
plaintirs house, and U.n>wing about «.d*^^^ Si^fi^SS""- 

It was objected on demurrer, that the several goods in 3 Was.292, 
the declaration mentioned generally, ought to have been 
set out : but it was over-ruled ; for the spoiling of the 
goods was only laid in aggravation of the trespass, and 

was 
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waft not itself the catise of actioni which was the entenng thm 
house) and so need not be set out in the declaradon. 

<< So If the things sufficiently appear by any rtfcrencc to 
^ otherM Mei out in the declar&ttQn^ thef need not be specified.*^ 

As where the trespass assigned was entering the plaintifiT* 
house, and taking several keys t^to afiertifmc o9tiorum doaau 
firitdiet.y it was adjudged in motion on arrest of jadgmcnt« 
that the number of the keys need not be mentioned, asbeiB^ 
SMde sufficiently certain by reference to the house. 

4. <<In trespass de bonU OMfiortatUj Che plaintiff" should al« 
^ ways set oat a firofierty rit, or at Uast fto^^enion of, thegoodM^ 

In trespass^ the plaintiff declared against the defendant 
quare equum cefiit a perBona ^thtplmntijf. After a verdicty 
judgment was arrested ; for he had not said equum. sutaoj or 
that he- was taken out of his possession ; for otherwise it 
would not appear that the plaintiff had any cause of action if 
he had neither property nor possesssofli* 

* And this was ruled so in a still stronger case, where the 
trespass was for taking' hay off the /ilaintiff*9 lattd^ and judg* 
ment was arrested for not saying hie hay, though the pre-* 
sumption was so strong from the place fmmi whence it waM 

taketi. 

5. << So the declaration should also state the visfife of the 
« good*." 

For where the plaintiff declared << for breaking and enter* 
ing his cloflfe and canying away his soil to the Talue of 40t. 
and continuing the said trespass by digging and carTyiD|» 
away from the 1st of ^oy to the first ofJuney to hb damagei'^ 
as the declaration was adjudged to be ill, for not setting out 
the value of the soil carried away during the continuaado : 
but this would be cured by a verdict. 

6. The plaintiff may hare one writ for several trespasses ^ 
as entering his house, cutting his trees, beating his servants, 
and carrying away his goods ; and these nmy be joined in 
one declaration. For to aggravate the damages, the plaintiff' 
may join in his declaration that for which he could not have 
an action ; and the party injured may have his action also. 

As where the plaintiff declared in trespass for brealdng 
and entering his house, and beating his wife ; it was moved 
in arrest of judgement, that the wife should have joined, fix* 
so she might still have her action for the assault, and the de* 
fendant be doubly charged : but the Court held it well ; for 
such offences may be joined to aggravate the trespass, and 

the 
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&e party injurecj hare an action still. As iii the di^ o/a * 
ibnrant) who may have an irction for his own injury ; and 
the iflaster for the loss of bis service. 

But the plaintiff in trespass vi i^ armis cannot recover Ktwmihit 
(lama^es for the loss of the company of his wife) or service Smitb. 
6f his servant ; nor should evidence be admitted to that head. ^^ ^2- 

7. In trespass the day laid in the declaration ie not materialj Co. Lttt- 2S3 »»' 

ior the plaintiff may prove the defendant guilty at any time Sir Jonathan 

previous to the action brbught, aAd tt shall be good : for the Jl***'.!!;. ^n<>^^ 

defendairi bdng once a trespafter, shall alurays be one. ^'•* ^^* 32. 

t. In trespasses 6f a pnermanent nature, in which the in- Moocktoa v* 

jury is continually renewed, (as by entering the plaintiff's Pashley. 

dbsei and hunting or spolithg bis grass,) the declairation Salk,638. 
should State the trespass whh a CQritinuando ; but where the 

injuries and actif terminate in themiselvesy and being once Pontkror v 

done, cannot be done again, there can b^ ho coritinuando; as AyimaJ 

kiltfng a huthber of hares, each 6f which is a separate act. 1 LdRayin. 

But these are to bie declared on, as dottd drvertM die6u9 ct tdci* ^fi* 
6u9, between stich a/id such a tfane. C 408 } 

So where thete has been ati onsie^ of possession and re« Sschewfelv.* 
entry, the ousteri and all acts done during it, may be laid Sachevei«l. 
with a cantinuando. And where after an entry, the plaintiff Cro,Eliz.l82* 
iasbeen a^idn expelled, and again reentered pbssessioni he 
ttajr have treSptos /ot the vfhoU time with a conthtuandb. 

Btit if t^'eSJiasS is laid with a ccntinudncto which dinnot be Per Holt« 
ointinued, exception should be taken at the triaf, for the ^^ ^30, tCc^ 
plaintiff shotkld recovei^ but for one trespass ; and if things ^f^^^* 
te Idd eohtikudHdo which cannot be so, it b naught after a |!|^^^^ 
verdict : bilt if the tresimss be of several particulars, and ^^* 
be laid ii^th a eantinuanioy and sbme cannot l>e laid with a 
continuahdoj and other of them niay, the continuando {sihtr a • 
Terdiet) shall be hdd only to apply to trespasses which may 
be laid widt « c^tinutaulOf and the dttnagei given only for 
tboife. 

9« lA' this action the tresisfltf tAust always be laid vt>r Wild goose v'« 

dhriU^ or th^ .declaration wiu be bad in substance, and so Kell*way. 

held on a geneM demurrer. 1st, Because it alters the judg-^ ^ ^9ik. 636. 

nieiit frbm a caftiatut to a mkericordia : secondly, ^cause ^' ^» ^' ^^i 
it belongs, ta the jorisfictSsn of the count)r<6urt if the tres- 
pass hai been without id tt armue. 

10. So It is tnnteer of subftasee i^ declaring m trespass 
M ti arntkf to say tmatapacem, dwdni regi*. Cro; Jas. 443. 

For whetd the deehtratibn wiia for breaJkiAg the plaintiff^s Xndedon x. 
ctoie, and depasttrrtng it, 56 C&i^. 3. c<auinumd6 tiie depas- Buf:s«^ 
wring till 4 Jtsc. i. « Conti^ j^ccm %»lSii mh€ regii s k ^*^' ®^- 



•^as held naught, for there was no contra /iocemAsiD the tJkvom 
df king C/mrlea the Second. 

0«y t. Muftkett. So if the trespass be Isdd in the late lingo's reign contra 
%M», 6i0. fiaccm of the present} it is bad ^ but such hulls are cufcd 

Ujr a rerditt. 
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3. Of the Replication; 

1 . ^ The declaration in this action being fot Che most 
<^ ];^art general, the replication should bring the issue to Sr 
<< certain point by iraversinig one thing in particular." 

As where in trespass for taking a gelding, the de^daat 
pleaded that the place where, ^c. was one hundred acres, 
and J. S. seized thereof in ice, and that he as his senrant»> 
and by his express order, took the gelding damage fea^nt, 
the replication of de injuria sua firofvria would be bad, for 
that would traverse three or fout things, viz. that the place 
was his freehold, defendant his servant, the damage fea- 
SalQce, ^. 

<< But the issue nieed not consist of a single fact ; but it 
^ tfhotllfl be on a single point, though it may consist of sef^' 
« era! factor'*' 

Defendant to this action pleaded to 9ne' cotint ^ a nght, 
6f common for' hu own commonable cattle, levant and 
couchant ;'* and to the second, '< a licence to cut down a tree 
to make a gate.'' The plaintiff replied to the first, That, 
they were not his own commonable cattle, levant and cou- 
chant ; and as to the second, That tlie ti'ee was* not so appli- 
ed, traversed the licence, and concluded to the country. 
T^he defendant demurred^ specially to the first i*ep)icatioo, 
for cause/thast it was multifarious, compiising three dictinct 
facts ; and to the second, for cau^e, that it concluded to the 
country, when it should have concluded with an averment : 
but as to the first t^e court was of opinion, that the traverse, 
was good, for the several facts make but one point, vir. aright 
of common, which custom necessanly consists of those 
pftrts, viz, a levancy and couchancy for his commonaUe 
cattle. And as to the second, the Court held, that by the 
dental of the licence, and admitting all the rest, the plaintiff 
put the substantial matter in evidence^ and so concluded 
rightly CO the country. 

3. Where the plaintiff declares in trespass on his posses- 
sion, and the defendant makes title and gives colour to the 
plaintiff, the plaihtifTs replication, which traverses the de^^ 
fendant's title without setting up any title in himsdft but 
itierely concluding with de injuria- eua firo/iriaf &c. is good^ 
for trespass is a possessory action, which possession is bcrt> 
adnutted in' giving colour ; and the replication laysth^de-^ 
fendant's title out of the cas^ *and then it stands on the 

-" ^ plainliffV 
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;|jlaintiff*s possesion, which is sufficient f^ainst a Wong*- 
.4oer. 

As where in trespass guare ciausumfreffity the defendant FcniKr v. 
justified that one J. VVright was seized in tee, and demised Fisher, 
to him, and that the plaintiff claiming by d^ed of feoffment ^'°- ^^**- ^* 
had entered and been possessed. The plaintiff replied, /^ro- 
teatandoj that Wright was not seized in fee, quod non dendsit 
piodo i:^ forma. And though under this replication the plain- 
tiff made no title in himself, yet he recovered, for being in 
ppssession it was sufficient to disprove the title set out by 
defendant. 

4. If the plaintiff lay? a day in his declaration, and defend- Webley v. 
i^nt justifies as to that day, the plaintiff may in his replication Pahner. 
jstate another day, and it .is no departure, the day being imma- S^* 222. 
';tcrial. (Mte. AQ7. [ 410 J 

For, to make a d/?paiturej there jt\\\$l Ue a varying in the Primer v- 

replication from sometlung materially alleged in the deqla- c'ill^Kk 
.ration. s»*u.323. 

5. In genc^ral, if the defendant pleads that the pltoe i^ Lambert V4 
his fi'cchcld, the plaintiff may reply three manner of ways .: Stother. 

Ist, That the place is his freehold, and thcA he nvust always Micl4. Geo. 3« 
traverse the defendant's plea, unless he makes a new as^gn-* S*!!^!, p q^^ 
xnent* for such is nol inconsistent with the defendant's plea, ^^'v^' *^' 5i^* 
and so a traverse is not necessary. 2. He may derive a titlie 
under the defendant himself, and then he must not dqny its 
^ing the defeiicj ant's freehold. 3. He n(iay set up a title 
not inconsistent >\itli that of the defendant ; in which casp 
Jhe may traverse the defendant's ^tle or not as he pleases. 

Howei'er,the plaintiff is only to putin his new assign^nent Foreman v. 

j6f another place, where the trespa^^s complained of is ncc- Dplemaiu 

essarily local, and plaintiff can recover satii^ac^on ip that Gilb. Rep. I35. 
place only. 
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J . << A distinction ^ to be observed in pleading, where /vnon. 
h the trespass is transitory ; such as for taking goods, p'r. s^lk. 6^. 
<< and xohert local ; as quare clauaum fregi^ z for in the first 
*^ case the defendant may plead generally, that he was fios* 
M 9e9aed of the place where, and took the goods damage feas- 
^ ant, ex.gr. and the plaintiff is foreclosed to pretend a right 
" to the place ; nor can it be contested in evidence, for pos- 
<* session is justificatioi> enough ; but in trespass quare clau^ 
<* Bumfregit it is otherwise, for there the plaintiff claims the 
¥ close in question, and the light may be contested.* 



>» 



Therefore in this iCase, which was trespass for taking the xbid. 
f^tiff*t CMftlcy the defendant pleaded, that he was possessed 

of 



f^p 



•X-amb* 



• Hawk. P. C. 



333« 
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,q{ llie close, and that the plaint^ff^t cattle hping trtif^L^^^ 
thefcin hi took them ; and the piea on the possesuon onlf 
waft held good. So irfaere the trespass was ukin|; nd or* 
rying^away his goo^s in D, defendant pleaded thii thctocit 
in guo was his frecholdi and that he took them damage fieii- 
ant : on demurrer the plaintiff bad judgment ; for the tres- 
pass being transitory^ no locus in cjuo is supposed, and D, is 
only alleged for pi venue ; therefore if the defendaot vill 
make the place xnatenajl; it must ^oqfie on his part toshev 
a place certain. ' 

♦3. The general issue in this action is not gtiilty^mi ftej 
a person has been indicted for a trespass, and has confesMd, 
and the entry of cognovit indictamentum made on the rccort| 
he is ever after estopped to plc^d not guilty to an acUtff 
brought for the same ptirposc. 



/SafLitt^sSf. 



Piycrv* Mills. 
jl Stnk 6U 



ILd.Bay^v 
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Ca Litt. t83. 
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SHolLah. 
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flaywood y. 
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Handal, 
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3. OftbePlcaof JustiacatipQ. 

^ As to this, if Jhe defendant has a special jastzficati9| 
.« he muBt /dead it ; for he cannot give it in evidence on the 
>< general issue ; for not guilty denies the taking|bu(aji»; 
5' ufication mustfdmitit : and so the evidence fW|d be io* 
5< consistent vitli the plea.** 

As where in trespass the defendant pleaded wt pfltj, 
and would have given in evidence tfie taking (^thttjua^P' 
<t deodandf the Court refused to adipit it ; for he migbl toft 
justified to that effect, and given the plaintiff an opportoa? 
.of answering it. 

So neither can hfi give in evidence on t^c gcnenlw* 
that he had in the place a right to common or »> s v»]M' 
other easement ; or that the beasts came through thcpw^ 
tiff's hedge which he ought to repair ; or that 1»«^*^ 
to take his emblements ; or that the place was so bifo^ 
or in aid of an officer in execution ol process, or iow» P 
special justifications. 

« 

But he may, on not grdlty pi eajed to trespass tr t»^ 
^ive in evidence a lease for years, nol iei lease at ^L 
ttuit ia aa a licence cotinternfMudabie at pleasureO.^''^ 
servant put the csatle in wjithoyt his assenl* 

I 

So on the general is$ae the defendant niiy V^ !° |^ 
4ence, that he is tenant in cpmmon with we P'*^ ^i^ 
one tenant in common cannojt b*ve trcsjte* *Ptj. -^ 
other, Utt. «. 333) ; but the defendant should P'^^ 
abatement, that the plaintiff yas tenant in ^J^ed in 
another person ; so joint-tenancy should be P***^^^ 
abatement, and cannot I?e given in cridence oo tnep 



ISSUCf 



fK 
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a. 1^ pleading iiUiJiificalion there is m diCere«K^ in t^« 
ctt^ of an qgicer acjjpg under procew of court, and of a fi^ir 
patefimon. 

1. In tifespw tWinit tb« #Af«y> it Jb a sufficient i^stifica- Bntt<m v. Colc^ 

tion that be shews hia writ without abewiug a judgment : ^Q p^Z,^ 

itisin the case of his bailiff or officer, with ^his difference, ^^^ 

that the sheriff nius]tshew the wrk ibw« returned^ if retumaUe ; ^ Lev. 30. 
but the bailiff need not, because it ia not iff bis power. 

•But in trespass a^nt the /i/ainfty in fl/orm«- «crw72, or a Itid. 
ynere •trangevj they c^nojt iusufy^ W»lcss ti>ef 9hev? a judg^ [41-3 
ment 9s well as an execi^on ; for the judgmeot might be re- 
versed, and U onght to be at their peiil if they Uke out exc- 
4cution afterwards. 

And the case i^ the same of all firfncifial qffieers tf infirior ^r^*» ^ 
,eoMW*, as ban b^jB.n laid down qs to ahcriffa, w. that they ^3/^439^ 
inu3t shew returnable process returned. This was the case 
of a sergeant at mace of the sheriff's *G0urt of London. Piin- 
^cipal <^cep* see«i tp »e^ those ©oly who have return of 
writs. 

9. 9ut ^s to justiCcati^Q linger process of Inferior courts, 
It must be observed, 

Tipat though an offiitr. may justify under the nuwe ftrocess Ji'^^'Hl h«* 
of an inferior cQurt, T^ithout qayipg that the cau?e of action ley. 
aro^c within iti jiiriadictioii, yet if he justifies umier f^roecH Mich. «8Car.f< 
ojf fjpeciftion, he o^ght to shew that toe cause of action arou Butt N. P. 83. 
:^f7ikts the jurUdicUon of the court, or at least ipaa ao iaid : but 
diat would not be a sufficient justification to thefdaxnt^ in 
the action^ who, ought to koi^w the extent ^ the jurisdiction 
be appliet to (or t^dxn^ 

$. So if the defendant justifies |he talung luder a filaint odS^^' 
Jlevicd man inferior courts and precept to the pheriff to .take, 3 Vent. l(XU 
ihf plea should, 1st, If the court waa not of reccmi, $et out ^ 

thtfiroceeding$af large ; it is not suffidemto say taliterfiro* 
feenam, S. It should be shewn that the debt arose within the 
3uris£ctioo. ?. It shoukl say thi^t the precept was directed ly 
the said coujrt, npjl that i^ iaeuedout iff it. 

4. But if th? defendi^nt justifies the taKsg «# hail^ of an caJcw?'* ^^ 

inferior conrt (aa the leet) for an amercement, for an offence UXk. 107. 

within the leet, it is sufficient for him to say that tbe offence Wilton v. 

««• fireeented for non refert z% to him, whether in fact tJic of- 2?[**5S*"^' 

fenco va* cpmmHted or not. Put 2dly, He shoukl state an conwfv. 

eetreat by the court or mforrant from the steward, for that ia Franks- 

liis au;thority . And in Ihe case of a fnivaSeJierwnj the plea 3 Lev . 19, 
ia att cases shoidd further stale, first, Ao amercement by the 
jury i it is not ai^denr* to state an amercement generally. 
2* That the amercement vfos affected to so muc^i. 3. That the 

' nlaintilFwaa^rcaiant within the lcet» 
^ • 3. If 
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3. If one comes in aid qfan officer^ at his riquest) fae 
Justify as the officer may 6o ; .but such request or command 
IS traversable : as in trespass, if the defendant justifies danr? 
age feasant) or by distress for r^nt, he must make himself 
baaliflTto the person having right, or that he <Ud it by his 
command ; but the command j$ traversable. 

4. *^ And in general, vherex'cr a person justifies a ukiag 
<< under any aiutbority whatever, he must shew every mattdt 
^J and part of that authority under which he jupti&es.'* 

And wKere the defendant justified the taking of a cldlkoat 
of a pack, as deputy of grantee of the phce of alnager, and 
that the piece of cloth had not the ainage seal an it ; the 
pliia was on demurrer adjudged to be bad : Ist, Because he 
did not shew the patent appointing the ainager. 3dly, That 
it was an office which could be executed by deputy. Sdiy, 
That there being two stotutcs, 27. U. 8. c. 13. & 6 jRd, 6.f.4. 
vhich give a penalty for exposing cloth to sate without tha ai- 
nage seal, he did not shew on which he sued. 4thly, He 
did not aay where the deed appointing him deputy was sealed 
and delivered. 

And these cases following have been decided as to wbal 
justifications are good, and what otherwise. 

1 . In trespass for cutting the plaintiff's nets and oian, the 
defendant justified that the pIlaintifT and others cane into lus 
fishery, and would have taken his fish, wherefore to pTcvenil 
it, he destroyed their nets, 3cc. The plea was adjudged iU 
on demurrer, *for ^e shoi^d have taken them damage feasant^ 
find npt cut and destroyed thein. 

If tenant for life dies, his executor shall have convcment 
time to remove his cattle and effects oiF thf lands : and 
therefore where trespass was brought, and the executor 
pleaded that the cattle remained on the land for six daysi 
being the time required before he could get a place fir the tajttle^ 
it was held tp be good. 

3. The defendant, in trespass for entering the plaintiff's 
house, and taking a corselet and pike, pleaded, that he bad 
purchased them from a person to whom they belonged ; had 
entered the plaintiff^s house, by fiermitMion of his wfe^ and 
took them ; it was adjudged ill, for the wife could give no 
permission. 

4. So in trespass for taking goods, it is a good plea that 
they vfere the firofierty of the defendant himself^ and thatfindtng 
them in plain tifi^'s possession, he took them again ; fbr a 
man may take his otun goods where he finds them when out of his 
possession by wrong, and not by his own delivery. 

5. To an action of trespass for breaking and entering thc^ 
plaintiffs land, the defendant justified under a right to go 
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811 the ^aindff's land to glean and gather the ears qfc^tm after 
^cro/i v>aB drawn off ; upon, general demurrer, it was re- 
iolved) that hj law there was no such rights and that there- 
fore the justification was bad. 

•6. Under the statute of Merton the lordf has a npjht to ap- Dnbbcrl/ 

prove part of the common, pix)vided he leaves sufficient for ^' l^*g«' • 

the use of the; commoners ; but where the tenants have a ^'^'^y^^fl'fx 
right to estovers, or to dig gravel, on the waste' or common^ l J 

it shall control the right the lord has under tlie statute. 

7, << It is a good justification to an action of trespass 
" quare clauattmfregitj that the defendant came on the iocu9 
*i in quo in the enjoyment of some easement under a custom." 

As was the custom in this case hekl to be good, for the ^^recklcjr- 
inhabitants of the vill to dance io- t^e pkintiff's close for i L,ev. 176* 
their recreation. 

So in this case, a custom that all the inhabitants qfthe Jiar-' Fitdi ▼. 
ink of Stee/iie Bamstead in Esaex to play at all lawful games Rawl'iDgSc «!. 
and sports within the close of the plaintiff at all seasonable ^^' ^*P' ^^ 
times of the year, was held to be good ; but a custom claim- 
ing the same easement ybr all fiersons for the time belngy being 
in thfi parish, was held to be b^d, as being too general. 

8. Other justifications are menuoned before ; as it is gooc} 
that the defendant came on the plaintiff's ground in pursuit 
of ravenous beastsy ^c, Ijfc, 

3. « In all cases of pleadings where a trespass ia local or\ 
^•fiecially asmgnedby the filaintiffy and the defendant justifies 
.<< at a different place, or in a different planner, the plea. 
** should conclude with a traverse." 

As in trespass for taking the plaintiff 's cattle at Herefordf> Benjamin y^ 

the defendant justified the taking as bailiffef the manor of ^. HolwelL 

as a distringas to compel the plaintiff's appearance at the i»a- i^*^*' ^\ 

nor court, and Concluded gu£ est eadsm transgression without cig^^'^" * 

saying absq. hoc that the defendant was guilty at Hereford^ q^^ Eii». 504v 

and so traversing the place laid in the declaration ; and on $. p, 
fecial demurrer the plea was held ill for want of the tra- 
Yerse ; for it was no answer to the trespass laid at Hereford^ 
that not being excluded by the travei*se. 

^ But where the defendant has been a trespasser at the 
<* place laid in (he declaration, though not as to the whole, 
'< or it is a continuation of the same trespass, he need not 
<< conclude his plea with a traverse." 

As where in trespass for taking \h^ plaintiff^s cattle at TVrf- ^^^^ v. 
dingtm^ the defendant justified the taking them at Jtingston f ^f "'oirf 
damage feasant, and that he carried them to Teddington^ ^ 

-where he impounded them ; on demurrer it tnt& objected, 

thdl 



t4\4 



MiU V. Pridcaux. 
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^t Aw juMtficadota wai tocal, anitbeWfeft £it diftiAi^ 
•houldhaie (nwned tbt ptaee itt th« iedawtiw, «f«M * 
iMoftrf for when the d«fco<tantUf« that hetmpomW 
fliem at Ttddington, if he had no rigJ* to take tl>en, te «J 
atrespuser there, tad to agreieing in the pkce, l» dwi! 
Aot halite tnrarsed. 

- And ii » the same where a treii>iirit JMJifiBdiH ■► 
« »riljf<r*i»? from whattt i» aseigned s the plea ihwUc* 
u dnde with a traverse." 

For wb«ffc the titspassrawlgnrf was, iJurt *« <f'*if 
hai chaMid the pJaimira cattle, fc. W/ter/ajwew*- 
S^Tth. dtfelKtant pl««led that «**«« « »« « k* 
6f him by certain wrvifee., and that he ^stramed tteb»^ 
fer the «erVic*8, and put them '»^]^^^^^^^ 

Samte trespass : the plea was adjadged to be J. » JJ 
Lifenedidirferent cause of the blasts' de«h, be d»« 
h&«<e travel»td the catisft set o«t by- the ptamaff. 

4 Jkcordand *M»fiichon is a good P'*","'*':'''^ 
J.ZSi!Z ^^^satisfactk*. fJl^^jX 
Ibr taking the pWimifif s cattle, it ^J^^JS^Z 

there ^s** »e««f<»i " t''** t*** P*"""" '**^ 
tie again," for that wa* no •oitH/!ic<»o». 



June* V. Davidi 
^ T. Uep. 14t. 



CTnclet. 
akiatSOl. 







S« whert iof t«.«p«|s for '»«'*^ ."f *'^"?te jbW 
tiff's close, the defendant Ple«de* .«hat «« ««> '^^ 
Sad agreed to «sttie all matters u. disputt, and»^^ 4. 

aeJV«tin»p»alty^w« to sue «^^^*^ r^x^am* 
«.ri«r heldW be » bid plea, a* a plea of aw«««»»» 

iaiactjM. 

« And the plea ahoold shew kov, the*.tisWii»*»«*' 
« ^aitfie Court «K»y J0«%« »f »* »* goo* 

Tor Where t» trcipjw 'T^'/ff^lltilStti?^**'*" 
rileadid that thettetpass h«i been «l«?^yrj;^* 

Sm^W**, and thi^aJter the "«P»»«JJ,te ««««*« ^ 



father; sndthat she »«»•'»»«* th*?l"lw«*«^* 
plea wU held bad, for it did not shew iS^ ^^ ^ » 

ioncy i for it should be «><^»' " ^°2J^,SjSfce of ^ 
thedeni«d in ftt«^ "VLIkT^^-Su* "li 
K WHS finther agreed, that though ^^X^n^'*^^ 
t* thephintiff hiAsetf; yetbang «ade A Jus req 
his content, that it was good. 

So i* pleading ah aAitteinert, fWf|^.^'L*Jhce ^ 
its natu^ to this, the defcrtd«t should sW» ^r^^ 
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i, A release is a gbod plea in ttespaas. 

But if the defendant plead a telease before the time of the WeWey v. 
action bmught, he must also go on and plead it mth an absq, c*}^^^i« 
hbc that he i9 guilty at any time after i for the plaintiff may ^^'''•^az. 
prove a trespass at any time before action brought : so 
that the plea should cover the whole titoe to the bringing of 
the aetioni 

And if fl tresfiaM i9 Joint, a rel<iase to one ia good to all ; Cooke v« 
for though a trespass be committed by several, yet it may Jenner. 
be sued against one or against all, for in trespass all are prin- ^^' ^^• 
cipals, and each is answerable for his felloxv's act ; and as 
there can be but one satisfaction, a I'elease to any one is a 
release of the trespass, and all have equal benefit. 

And on this ground if the plaintiff brings a joint action Parker v. Sir 

of trespass* and the parties sever in their pleas, and one is L' u*^""^' 
tried and found guilty, and damages assessed, the plaintiff »* ^'jg -i 
may emer a noli firoeeqvi as to the others. ^ 

And on the same ground, where a trespass was eommtttcd ?^r*iri;V^' 
by two, and recovery by a verdict of damages agamst one, ^ 

this was (by two judges to one) held to be a good plea in 
blir to an action brought against the other ; for plaintiff had 
elected to bring his action single, and could have but one 
recompence. 

6/Itisa g^ood plea to an action of trespass forbreakitig ^^^^• 
and entering the plaintiff's house, « That he had become bail f ^ BL Reo 
for a persoh thetl living in the house of the plaintiff, atid ^20. ' 
that the outer door being open, he had broke and entered 
the house for the purpose of seeking for the principal, in 
order to render hini ; and such plea is good without av^r^ 
ring that the principal was then actually in the house. 

7. By statute 91 Jdc, 1. c. 16. the defendant to an action 
of trespass quare claUiumf regit may plead a disclaimer, and 
that the trespass was by negligence and involuntary, and 
tender sufficient amends before the action brought ; and X 
the issue be found for the defendant^^or the plaintiff be Don<^ 
sulte(}, he shall be barred. ^^ 

But the defendant cannot plead tender of amends o/onr, Bailsjr ▼• 
/or the statute only gives such pica in the case of an inrol- J'^c'J^i49 
untary trespass and &sclaimer. 2 l^oU ^\^ 5^^ 

Co. Litt. 2td «» 
If the defendant pleads tender of amends for any trespass SaUi.496. 
committed by him, he must further plead vih^ *um he ten- 
dered for amends : an exception to this is where the owner 
ofanestray makes a tender for the keeping. (Ante ¥)\.) 

8. By Stat. S4 G, 3. e, 44. Constables not being Sable fof 
any thing done under a justice's warrant, tbat la a good plea ; 

Kkk *^ 
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but by 7 Jac. c, 5. they may plead tbc gcBcral Issflej 
give the special matter in cvideace. 

9, The statute oflimitafion is a good plea iq this action i 
It U founded onstattUe 21 Jar. 1. c. 16. <. 3. vbicb enacts, 
, " That all acUons of trespass, quare clauium /regit shall l» 
" brought within sijc years after the cause of action accrued; 
<< and if on any such actions judgment be given for the 
" plaintifTf and be afterwards reversed for ^rror, or judginent 
(^ be avrested, the plaintiff may bring a new acUoB vitliin 
" one year after/* 

Clare V. Frost* \Q, The defendant in pleading may plead t^mcttmv. 

1 Stra. 425. justification : As .here, 1st, The cutting do>ni a tree for re- 

pairs. 2d, That the tree stopped a watercourse^ vhercfort 
' he cut it. 

n. By Stat. 7 Jac, he. 5. it is entrcted, « that if any k- 
« tion shall.be brought against any justice of the peacfjcon- 
«« stable, ^c. for any thing done by virtue or reason of bisot- 
" fice^ he may plead the geHeral issue, and give the spcd&I 
^ matter in evidence. 



' t 417 I r. OF THE EVIDEKCE IN THIS ACTIOX. 

I, OF THE RVri^SNCE ON THE PARt OT TfiTE PUISTIF?/ 

2Bteck. Rep* 1- "The evidence must always follow the issue ;^ thitifc 

*165. «*• no matter out of it shall be given in evidence which migi* 

*^ have been replied, and would have supported the action; 

<i for the evidence should only go* to disprove tbc&ctsu 

«* th< plea.' 



»» 



Dayrolles v. ' As in trespass by^ the ford against a et>mi«oncr, for sp«W 

Howard. iftd destroying his peat and filling up the holes, the ddcm- 

J Burr. 138A. dnt justified undtr pi right of common > and because that he 

Was- hindered from enjoying bfs Qommon in so ^I^ 
manner) by. reason pf t;be heaps of peat, that he nwff^ 
them and filled up the lioles : the plaindfT repticd<^ "Vf* 
sua firofiria generally t and on issue joined would have gi|^" 
in evidence,. Mtf/^AffT/r was a sujftdency of common left -Y^^^ 
was held that he could not, it not berog withio the isWf' 
which was confined by the facts stated in the plea. 

5ippon*.i^ . 2:. But if the principal trespass .wHl boar an *^*^^.^! 

Bftssctt. plaintiff may^ under the general clause ofaHa ^^^^^'^. 

SidL 225, give, in evidence^ to increase the daijaages^ any thing ^^^. 

not itself Aetfr an action^ as^x, gr, an iojuf y €X (ujp ^ ' 
but Vfhat would itself bear an action must be stated in J^^ ' 
ta£tafion. As in tre^j^ss-fuairf clausumfregit theplaio^^ ^^^^^ 
not be aU«^ved Iq give .in evidence, that the defen<liJ»f y 
took away his horse, for that would bear aft action itsc; 
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tmt he mighty that he entered his hou$e and debauched his 
daughter, for that will not bear an actioQ, but is an injury 
e:c turfii causa. But this seems to be the case only where the 
defendant pleads not gidUy^ for there the issue is on the facts 
stated in the declaration. 

But in this case it was ruled, that under the general aver* Lowden v. 
xnent of alia enormiafecit the plaintiff can give nothing in Goodrich, 
evidence except acts which could not with decency be put {1*^*,**^*! ^' '* 
on the record i therefore where the action was trespass and ** ^* 
false imprisonment of the plaintiff on board a Guineaman, it 
dvas ruled by Lord Kenyoriy That the plaintiff could not give 
in evidence his being in iix>ns till they galled his wrists till 
they were in a &tate of mortification, and that he was during 
all the time exposed to the burning sun and showers lu that 
country, it not having been specially laid. 

S. If, in trespass guare ^lausumf regit ^ the plaintiff sets out « Roll. Ab. 677. 
the abuftals of bis close, he must in evidence prove every 
part of his abuttals ; r.s if it be a fiarte auatrali 6f tiie mill of 
^4. he must prove the mill there, and that it was in the tenure 
of ^. ; but it will be sufUcient though there is an highway 
between them. So if the abuttal is laid to the east, if proved 
to the north-east it is sufficient. 

So if the trespass is laid in an acre, laid with proper abut- WinkwortU 
tills, proof of a trespass in h3iiran acre will be good, for the ygj il'*!' 
abuttals extend only to the whole acre. 

4. When the trespass is laid v.»ith a con/muflr«cfo, the plain- PerHolt at 
tifl* ought in evidence to confine himsejf to the time in the Hertfordl 
♦declaration : but he may wave the condnuandoj and pix)ve 4 Ann, 

a trespass on any day before the action bix>ught, or he may l^^^l- N. 1*. 86. 
give in evidence only part of the time laid in the continuando. *[ 418 ] 

In trespass with a continuando to the land, the plaintiff Tjiajj pcr pa-i. 
should prove a re-entry, for othtrwise lie ^hall only have £32. 
damages for the first entry. 

5. In trespass debonia asfwriatis^ as the plaintiff is obliged uqH. n. P. 61. 
to set out the particular goods in his declaration, so he can 

only firove the taking of euch goods aa are mentioned in (Me 
declaration ; for as ihe reason for specifying the goods is to 
enable the defendant to plead the former action in bar to 
another for taking the snme goods, the plaintiff shall for the 
same reason be confined in his proof; for if admitted to give 
evidence of the tiking of things not in the declaration, he 
might recover twice for the saoie. things. 

6. If the plaintiff makes a new assignment, a<id the gen- p„,ten v. 
ctn'ul issue be joined on it, he cannot firove the defendant guilty Croucb. ' 

at the filace mentioned in thefilea in dar, for by the new assign- Cro- Eliz, 492. 
ment he waives the place whereto the defendant has pleaded : ' » 

"ikI if the place assiirni'd 'n' tl^.e plaintiff be the very locua in 

quo 



4111 



TRESPASS, 



Vcar Book. 
i7 H. 8. t. 



Cook %. utn 
V. Priddlc. 
Taiiotott I«ent 
Asa. 1785 MSS. 



[ it9 ] 



^uo pleaded by the defendant, yet the defendant should B«t 
rejoin that it is so, but plead the eeneral issue, n<u g-m/ty, md 
pt the trial he must have a verdict, because the plaintiffby 
his new assignment waived that place. 

Therefore where the defendant justified in a place called 
^. as his freehold, and the plaintiff, by way qF ne\r assign- 
mentf said the place in which, ^c, ^ras called JS.^ it vai 
held no plea to say that ^. and J9. are the same place ; for 
by the new assignment the b^ was at an end. 

5. In an information for obstructing an exci3eK>ffice in 
searching for prohibited goods, under stat. Geo, S, by whxh 
^ duty is laid on coffee, tea, isfc. ; the search had been at- 
tempted to be made q.s greeted by the statute under a jus- 
tice's warrant, which warrant recited informaiion heruing beeu 
given to the justice ofrungootU (viz.-^— -^ — ) being lodged in 
auch a place : the warrant was produced, but the defendant's 
counsel objected that the informaiion on which the warrant 
was granted ought likewise to be given in evidence ; butJtut, 
Buller overruled the objecUon : it was then objected to the 
proot of the oSicfsr's appointment in pursuance of the stat- 
ute ; for though in general it may be proof sufficient of a per- 
son being an excise officer, that he has acted as such ^thout 
producing his appointment, yet the statute, by which these 
duties arc laid, does not give the management of them t» 
the board of excise, but to persons afi/ioitited by the Uord* of 
the Treasury s and therefore it ouglit to be shewn \li&xthe 
J^ords of the Treasury had allotted the management of these 
duties to the comn^ssioners of the excise : but this objecti^ 
the judge also over-r>iled. 



Goodman 9. 
Ayhng 
Yelv. 148. 
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2 HIack. Ren. 
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OF THE EVIDENCE ON THE PART OF THE DEFEKDAXT. 

1. « If the defendant jua^tifies, if he prpves a good tide 
« in himself, tliough not strictly as set out in the nlca. it is 
« sufficient/* ^ 

As where in trespass thj3 defendant justified the taking, by 
pica, that the house of the plaintiff was hclddof the Earl rf 
jYorthumberiandby liomage fealty, sttit of court ^tcuage tmcer- 
<iu>j, enclosing liis park with pales, and rent of a pound of 
cummin, and he for three years' i ent and subtraction of sint 
justified the taking ; he proved, and the injury found that be 
Jicid by homage and fealty, and enclosing his park, and a 
pound of cummin ; and the defendant had judgment ; Ibr 
the finding agreed in substance with the title set out. 

2 In trespass against officers of the excise and cus- 
toms, they may plead the general issue, and give the special 
flatter in evidence. 
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3. There is a difference tp be observed as to the evidence 
In actions against the sheriff or his officers for tortious tak- 
ing; of goods in execution where the plaintiff has been the de^ 
fendant in the oritpnal actipn^ imd where th^ action is .by 8 
stranger J whose goods have b^en taken. 

Where the action is by a stranger j whose goods have been Martyn v. 
wrongfully taken b^ the sheriff under ^Ji,fa. or other ex- Podgcr. 
i:cution issued agi^nst another person) <he sheriff or his offir ^ ^^^*^ ^^^' 
cers, in justifying under the writ, is obliged to produce or 
prove a copy of the judgment upon which the^.^. issued. 

But if the action is by the pertion against whom the fi. fa. 1^,^^.^ ^^ Billfrt 
issued^ (that is the defendant in the original action,) in that Ld. Raym. 73S. 
case, a copy of the judgment need not be given in evidence. 

4. In trespass for taking goods the defendant justified Moore v. HoIul- 
under a distress for rent : it was ruled, 1. That the defend- ber, per Eyie, 
ant should prove a letting at a certain rerit^ and that the rent C. B. Jfaidtton^ 
was due at the time of taking the distress : 2. That in ca^e ?"^- ^"* ^^^'^ 
the goods had been removed off the premises, that the npticc * -„^ , 
should specit'y the place to which they were removed, ainl *■ 

also contain an inventory of the good^* 

5. If trespass be brought against one simui cum others, if Caseof Psig^ 
nothing be proved ag^unst one, \\c may be examined as a & Crook, 
witness for the rest. ^ St^lc 49I« 



3. THE VERDICT, DAMAGES, JUDGMENT, 

AND COSTS, 

Ist, Of tub veedict, damages, AK]> jxjdcmekt. 

1. The plaintiff in this action cannot recover more for i>awfc«sv. 

damages than he has laid in his dedaration, but for damages Pilfield. 

and costs together, he may have judgment for more than he Cro. Jac.S(>7; 
laid, for the suit may have hcen of long continpaoce. 

2. In a joint action of trespass, tvhere the jury find the dc jjm ^ ^1. v. 
fendants jointly guilty^ they cannot sever the damages according Goodchild. 
to the degrees of guilt : smd therefore where in the Common 5 Burr. 2790.. 
Picas the plaintiffs in this action >vere declared against joint- 
ly, and a verdict against one for one ^hilling, and against 
the other for forty shilKngs, and judgment was entered up 
accordingly ; qn error brought into the King^s Bench the 
judgment was reversed. 

<< And the case is the same where there is a j^idgmeiit by 
,5* default.*' 

For where the case was so, and on a writ of enquiry the Onslowv. 
damafi^es were found as to one,dO/., and as to the other, Orchard. 
lOne shilling, judgment was arrested, 1 Sira. i^iS. 

But 
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3otif thevplainuff k^ aot entered upJSmlJuigpnnu^ the 
Court ^vilI,aet aside all the jf riu of eoquirj, ju^d .will aot 
arrest the JMctgmcnt. 

But this is the case yrl^n the defendants ^/«i</yoinr/y .• for 
if they ^ever in their fileaty different damages may be assess 
ed as to each. 

For twhere in trespass figaiost threei one let judgment go 
by deiault ; .another pleaded not guilty ; and the third ^- 
xnurred to the declaration ; before trial of the general isuc, 
thci% was likewise a writ to assess dama'^es on the judg-meat 
yf de&ulty and <;ontingent damages on the demurrer : the 
jury gave a verdict for the defendant on not guilty, and as* 
sensed 100/. as to one of the other defendants, and one shil- 
ling as to the other : and Chief Justice Lee was of opiniooi 
that the judgment Sihouid be accordingly, they having sev- 
ered in their pl^s. 

So .the rule first laid down .seems tp apply only v^hcrethc 
^ncUng ii joint : and that the jury may find them severally 
guilty as to part,, and not guilty as to part, and assess dam- 
ages severally. 

*3. Where there. ai'e two defendants sued jointly who sev- 
er in their defence, orif one lets judgment go by de£iult, and 
the other justifies : as in trespass for taking goods against 
two ; if one lets judgment go by default, or one pleads not 
guilty, and the other justifies the taking as a distress, or by 
licence from the plainuffto sell, or |hat the plaintiff gave 
him the goods ; if the defendant who justifies has a verdict, 
judgment shall be arrested as to the other, since upon the 
whole it appears.that the plaintiff had no cause of action. 

4. " The jury in finding their verdict miy vary from the 
^* declaration, and find only part of what is laid." 

As if the declaration be for taking a stack of rye, they 
may find the dcfeivdant guilty as to five quarters, and not 
guilty as to the rest ; so if the declaration be for cutting; and 
taking away trees, they may find defendant guilty of the 
takings though not of the cutting. 



2. OF THE COSTS TO THE FLAIITTIVF. 

This is founded on several statutes, the first of which was 
the statute of Gloucester, The statute oi Gloucester ^ives costs 
in all cases where there arc damages. The iiext statute af- 
ter this was 43 Eliz, c. 6. which enacts, " That in actions 
'» personal not being for title to land, if the judge certifies 
^' that the damages are under forty shillings, the plaintiff 
"^ sfhall have no more costs than damages." 



rhis 
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*f his statute was for the purpose of taking away ^o'ais frbih 
the plaintiff where the damlages' were uii^er forty- shillings, 
by enabttng the judge to give a certificate to that purpose, as 
otherwise, under the statute of OloucesCcTy the plaintiff would 
have cost, by reason of the damages : and ceriificates have J^*l^^ ^• 
been granted on it, to take away the plaintiff's costs, riff: f wui°^3. 
ca9e in marg. & ca!^l''^. 

. 2 Strju ii33. 

3. The next statute was 22 & 23 Car. 2. c. 5. which rti'afctfe, S, C. 
* That in trespass and other action* personal, if the jury 
^ find under foity shillings damages, the t^aintiff stiall have 
•* no more costs than damages, unless the judge shall certify 
*^that ihc freehold or title to the land came farinci/ially iriqueB* 
•< tim:* 

As by the first part of tins statute costs Were taken away 
from all cases of trespass under forty shillings, it gave them 
to the plainiifi* in one case ; that is, where the freehold or ti- 
tle to the land did cbitle in question, the damages in such casc^ 
being in general but small, thd land itself being the object^ 

Accordingly these decisions have taken place t 

♦ 1 . Though the words of tbe statiltc are treafias8 in gcriefal. Moor t. Hall- 
yet^thc statute only extends to treafiaaa guare clau9umjrvgit ; Trin. 1 G. 3. 
that is, to cases wherein the freehold could come in question, *"!tp^^l^?' 
jind not to trespass de bonis asfiortatisy or frorver^ or such t *** * 

actions ; that is, in those actions, be the ctamage^ ho^teve^' 
small, the plaintiff shall have his costs, because id these the 
freehold could not coitie in question : blit in trespass qudre 
etausum/regitj in-which the freehold could come in qiiestiob, 
the plaintiff shall not have his full costs unless the judge 
shall certify t/iat the freehold did come in Question, 

2. Therefore, if it appears from the pleadings therasdves iCcmptt^v. 
that the title to the land did come in question Cos ^ere a Deacon. 
view was granted J there the plaintiff shall have his cotts L^^' ^»y«"' 
without any certificate. ; s'alk. 665. 

s. c 

So where to trespass guare clausum fregit the defeildant Higj^ns v. 

justified for a way, and the plaintiff replied extra viam^ upon Jennings, 

vhich issue was joined, and two pence damages ; the plain-* «*^ J^* 

tiff had his full costs without a ceniftcate, for it appeared 2^rL uST' 

that the freehold was in question. 3, p^ 

3. "So that the cases in which a certificate is necessary 
«' arp, when by presumption the freehold might come in 
" question, but it is doubtful whether it did so or not ; in 
** these cases a certificate is required/' 

As where the trespass was for breaking the plaintiff's ^^KR »• 

dose, and taking and carrying away divers quantities of peat n^^iS^S* 
9nd turf, damages one shilling ; there being no certificate, ^^* 

the. 
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tte Court licld that the plaintiff should have no raore costs 
than damage* as the freehold might coihe in question. 

So where the trcspasi was for breaking and cnteifcg the 
plaintiff's house, aBd keeping him out of possession fiwa 

month. 

So where It was for breaking (he plaintiiTs- close, aa^ 
putting Btakes on the land. 

So fot breaking the pTaintifPs houiie, an« de^ro^ring faia 
window-shuts and htolts : sO for cutting his trees. In all these 
cases the damages being under forty shillings, and no cerdS- 
eate, as the freehold might have Cotoe in qoestion, the Court 
held that the plaintiff should have no more costs than dainmges. 

And this is the c^stoltresfiass/or tfie mesne firofiubrw^hl 
by <he nominal plaintiff in ejectment, in which case it die 
damages given are under forty shiilingSi the plaintiff shall 
have no iftore costs than damages. 

4. " And therefore, if it appears from the pleadings that 
« the freehold could not come in question, th^ plaintiff shall 
^ haVe his full costs, though the damages are under forty shil- 
♦^lings.**^ 

♦As where tlie trespass was toT breaking and enlenng the 
plaintiff's /retf warren and killing his game, and damages 
one shilling, the plaintiff had his full costs ; for the freehold 
could not come in question on the right of franchise of free 
warren. 

So -where the tre^pa^s wad for entering the plaiotiff^s dose, 
and chasing his cows and fowls, and damages under forty slnl- 
lings, the plaintiff had his full costs. 5. P. Thomfisim y. jBcr- 
ry, 1 Stra, 551. 

Thijj ii the case of all trespasser de iottia asfiortatif. In 
which case oiatfiortavit of personal things, there are always 
full costs. 

5. But there are certain exceptions to be observed ; as 
first, if there are two counts in the declaration, and one is 
de bonis wt/iortatiej but in the other the freehold might come 
in question, if the jury finds damages entire, though qnder 
forty shillings, the plaintiff shall have his full costs. 9 for as 
^art ofthe damages must be applied to count de 6dnw fl«/ior- 
tatis it shall carry costs for the whole : but it had been Other- 
wise had the jury fUntiiLnot g-uiUy as to that Cotint, and a ver- 
dict on the other under forty shillhigs. 

So if there are many counts in a declaration, thoaghfor 
different causes of action, if the plaintiff has a verdict on one 
cQjint, he shall have costs of the whole declaration. 

2. "Where 
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3. Where s/iecial damages arc laid by way of aggravation, 1 Stra» 192. 
" if they are ofthemselvea actioriable^ the plaintiff shall have 

^ his full costs though the damages are under forty shillings ; 
** but if the sfiecial damage laid vfould not bear an action^ the 
*^ plaintiff shall have no more costs than damages if under 
*' foity shillings, if it is trespass which requires a certificate." 

As where the trespass was for putting diseased cattle into Anderson v. 

the plaintiff's close t^er r/uod his cattle were infected, and ^"*^^fon- 
verdict for the plaintiff damages twenty shillings, he had "^ * 
his lull costs, because the special damage was itself actionable. 

But where the plaintiff declared in trespass for entering AppJeton v, 
his house, and making an affray and continuing there till the 5™"^. 
plaintiff gave him a note for 6/., verdict for the plaintiff, and ^ ^""'' ^^^^« 
one guinea di^nages, it was adjudged, That the. continuing 
was only aggravation, and no distinct actionable fact : and 
therefore the damages being under forty shillings, the plain- 
tiff could have no more costs than damages ; besides, too, 
the freehold might have come in question. 

•3. Where a cause vnia origputll^ commenced in an inferior ^^V ▼• Scritch.' 

€omt^ ifremeraed inttt JT. B. or C, B, and the damages found ^^'}P' t 

arc under forty shillings, the plaintiff shall have his full *• J 
costs without a certificate. 

4. On tm« of inqmry in cases within the statute, the Sheldon y; 
plaintiff shall have his full costs, though his damages are }^^S^'^ 
uBder forty shillings. J"*^ ^ Geoi 

5. Where there is a plea of justification which goes to the 
" whole trespass, if the plaintiff has a verdict, though for a 
" sum under forty shillings, he shall have his whole costs, 
<* without a certificate." 

As where in trespass for breaking and entering the plain- Redridge v. 
tiff's close, and breaking and prostrating his fences, and the '*^"^cf» 
defendant pleaded first, not guilty; 2dly, a iicerice to *H. BLRcp, a, 
all the trespasses in the declaration mentioned ; and the 
plaintiff had a verdict for one shilling, and the judge did noc 
certify ; the Court of C. /*. held, that he was entitled to 
full costs. 

6. By Stat. 4 8c 5 JT. & AT. c. 23. « Every apprentice^ 
" inferior tradesman, or dissolute persoTi, who is convicted of 
" a trespass in fishing, hunting, or fowling in another's 
" ground shall pay full costs." 

Ifa person is an inferior tradesman, it matters not what Bennet v. Tal- 
his qualification is in point of estate, for if convicted of such boia. 
trespass, he shall pay full costs.'* lLd.R8ym. Ii9, 

But it seems* not easy to be decided who is an inferior Buxton v. 

tradesman, the Court being equally divided in the question, Mingay.^ . 

though it seemed the better opinion that it should have been ^ ^*^ ^^* 

• LU left 
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left to the jurf to decide, wbo was or was tiot an 
tradesman i The defendant was a surgeon and apothecary. 

But 1st, a gentleman's huntsman is not a dissohite per- 
son within the statute : 3di)r, The Court held in this case Uat 
if the pUxintifT declares against a defendant as a dissolute per- 
son^ who proves not to be so, that he shall not for that rea- 
son be nonsuited ; for the statute gives no new cause of ac- 
tion, the trespass sued for is still as before ; and this is onij 
a collateral matter affecting the costs ; so that if the costs are 
under forty shillings, the plaintiff shall have no more costs 
than damages. 

T. By Stat. 8 and 9 FT. 3. r. 1 1. « In all actions of trespass 
^' in which the judge shall certify the tretfiw to be vni/uisxd 
^' maiictoii8y though the damages are under ^rty shillings, 
<^ the plaintiff shall have full costs." 



And every trespass is wilful where the defendant 
notice to depart, or is warned not to come on the land, yet 
does so notwithstanding, and malidoua where it appears to be 
done to harrass the defendant. 

Therefore where the defendants were playing at ciicket on 
the plaintiff ^s ground, and were warned to go off, notwith- 
standing which they continued to play, and damages thirty- 
shillings, the judge (Barron Perryn) was applied to for a 
certificate, and a caseVited of Sfvinncrton v. «/arvtt, JC. B. 
in which it had been held, That the judge was obliged to cer* 
Ufy : the judge at first was of opinion, that heoe being « 
new trea/iass but a continuation of the former j it differed from 
that case; but afterwards having consulted with Jusdce/^MC^ 
he said the point had been determined, and that the judge 
had no discretion, even where the trespass was a continaaaoQ 
of that committed before nouce ; and he cerdfiedaccordin^y. 

This case was mentioned by Jusdce Oould, Surry Sum. 
Ass. 17^3, and recognized as law ; and he certified in a 

similar, case. 

The certificate by the judge under this statute mast be 
made in court after the trial, and cannot be given afterwards. 

It may not be amiss to observe on the object of these two 
last mendoned statutes, that, as under stat. 32 & 33 Car, 3. 
the damages being under forty shillings, the plaintiff was 
deprived of his costs, this stat. 8 8c 9 W, 3. was for the 
purpose of giving them to him in the pardcular case of a wil- 
ful and a malicious trespass ; and as the not paying of costs 
was a benefit to the ddendaut, the statute 4 8c 5 ^. & M. 
was to take that away and annex costs as a punishment, in 
case of trespass by apprentices, &cc. 

Vide Cases of ceitificates as to costsy in case of Excise- 
Officers, ante. 

3.%i 
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S. 07 THE COSTS TO TBB D2FBNDAMT. 

1. By Stat 4 Jac. 1. c. 3. ^ If any person commences aa 
*' action of trespass or other actions in which the plaintiff 
'< mi^ht have his costs, and aftet the defendant's appearance 
<< becomes nonsultedf or verdict passes against him> the de-» 
^ fendant shall have costs/' 

2. By Stat. 8 Sc 9. IV. Z. c. 11. << In trespass against sev- 
<< eral>if any one or more is acquitted^ he shall have his costs 
<< against thie plaintiff, unless the judge shall certify upon the 
" record that there was good cause for making him a defend-v 
**ant." 

This statute is confined to trespass vi et armu only and Dibbenv. 

does not extend to trespass on the case ; for all statutes giv- Cook, 

ing costs are to be construed strictly, and case is not mention- ^ Stia. 1015. 
cd« 

3. By Stat. 7. Jac. 1. c. 5, << tf trespass vt et armia or case 
^ be brbyght against any justice of peace, mayor, bailiff, or 
*< constable, for any thing done by virtue of their office, if 

^ they have a verdict, or the plaintiff be nonsuited, or suffer r 42fi 1 
^ any discontinuance, the defendant shall have his double ^ ' 

^ costs allowed by the judge who tried tfaecaiise." 

This act has been construed to extend to under-sheriffs 
and deputy constables, though not mentioned. 

But the judge wAo triea the cauae must Certify that the de- y^non. 

fendant was acting in execution of his office, and order the 2 Vent. 45. 

pMtea to be marked for double costs ; for the Court cannot do Griodley y« 

it after trial upon affidavit Hoiloway. 

^ Dou^L 294. 

But where there is a special verdict, an**, it appears from ^.^nn v. 

the fact there found that the defendant was acting by virtue jP*^*^'"^. 

4»f his office, the master must ux double costs, though there jq^^^^* 
has been no certificate or allowance by the judgu 

So where the plaintiff dteconfinued by leave of the Court, Dcvinish v. 

upon an affidavit that the cause was against the defendant ^^''u'^U-^ 

for what he had done as a justice of peace, the Court gave ^^-^ V 333 

him a rule to the master to tax double eoBta, which was made % sin^ b58« * 

absolute : for where the plaintiff discontinues with leave of S. C, 
the Court, it is always in payment of costs : and that in this 
case is double costs. 

4. By Stat %\.Jac.\.c. 13. the provisions of this statute 
are extended to churchwardens and oi^seers of the poon 

5. In 



V 



TUlett T. 
Broad. 
Sony Lent. 
An. 1792, i«l 
K. B, Trin. 
33 ^. S. MSS. 



TRESPASS. 

5. In this case, which was trespass for breaking and eii'' 
terlng the plaintifT's closer the defendant justified under & 
right of way laid in different manners ; as Ist* By prescrip- 
tion : 2dly9 Under a demise of a field, called JBremer'* Fiddy 
with a// ftnzyt leading thereto: 3dly, By reason of unity of 
pof^session. The cause was referred at the assiceSf and the 
costs of the cause was to abide the erent of the award. The 
arbitrator awarded. That the defendant had a rigHt of waj 
over the locus in quoy bat not by any of the manners laid in 
the plea, but as a way of necessity. Upon the question com- 
ing before the Court, they were of opinion, That as the costs 
were to abide the legal event of the suit ; and as the deicnd- 
ant had not given evidence in support of his pleas as he kd 
pleaded them, though under the award he had a right of way, 
yet thai the plaintiff should have his costs. 
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